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	Licensee
	Tatiara Community FM Broadcasters Inc

	Station
	5TCB

	Type of service
	Community Radio

	Dates of broadcasts
	2 January 2019
22 January 2019

	Date Finalised
	1 May 2019

	Relevant legislation
	Paragraph 9(1)(b) of Schedule 2 to the Broadcasting Services Act 1992 [prohibition on broadcast of advertisements]

	Decision
	Breach of the licence condition set out at paragraph 9(1)(b) of Schedule 2 to the Broadcasting Services Act 1992 [prohibition on broadcast of advertisements]





Background
On 6 February 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into compliance by Tatiara Community FM Broadcasters Inc with the licence condition set out at paragraph 9(1)(b) of Schedule 2 to the BSA.
Tatiara Community FM Broadcasters Inc is the licensee of 5TCB, a community radio broadcasting service licensed to represent the general geographic area community interest in the Bordertown RA1 licence area in South Australia.
The ACMA commenced the investigation after receiving a complaint on 25 January 2019 alleging that, on 2 January 2019 between 6:00pm and 7:00pm and 22 January 2019 between 11:50am and 12:30pm, the licensee broadcast sponsorship announcements without ‘tags’ acknowledging the financial support of the business being promoted or with tags that were unclear.
Assessment and submissions
This investigation is based on the complaint, submissions from the licensee and a copy of the broadcasts which are the subject of the complaint provided to the ACMA by the licensee. Other sources are identified in this report where relevant.
When assessing content, the ACMA considers the meaning conveyed by the broadcast which is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener or viewer.
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the relevant licence condition.
Relevant provisions of the Broadcasting Services Act 1992 
The ACMA has investigated whether the broadcasts which are the subject of the complaint comply with the following provisions of Schedule 2 to the BSA:
[bookmark: _Toc417552681]Schedule 2—Standard conditions	
Part 1—Interpretation
2  Interpretation—certain things do not amount to broadcasting of advertisements
(1) 	For the purposes of this Schedule (other than paragraphs 7(1)(a), 8(1)(a), 9(1)(a), 10(1)(a) and 11(1)(a)), a person is not taken to broadcast an advertisement if:
(a)   	the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and
(b)   	the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
(2)	For the purposes of this Schedule (other than paragraph 9(1)(a)), the broadcasting by a community broadcasting licensee of:
(a)   	community information material or community promotional material; or
(b)   	a sponsorship announcement that acknowledges financial support by a person of the licensee or of a program broadcast on a service provided under the licence, whether or not the announcement:
(i)	specifies the name and address of, and a description of the general nature of any business or undertaking carried on by the person; or
(ii)	promotes activities, events, products, services or programs of the person; or
(c)   	material that announces or promotes a service provided under the licence, including material (whether by way of the announcement or promotion of activities, events, products, services or otherwise) that is likely to induce public support, whether financially or otherwise, or to make use of, the service or services provided under the licence;
is not taken to be the broadcasting of an advertisement.
	[…]
[bookmark: _Toc417552704]Part 5—Community broadcasting licences
9  Conditions applicable to services provided under community broadcasting licences
(1)  	Each community broadcasting licence is subject to the following conditions:
[…]
(b)   	the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause;
[...]
(3)  	A community broadcasting licensee may broadcast sponsorship announcements on a particular community broadcasting service. However, they must not run in total time for more than:
(a)   	if the licensee is a community television broadcasting licensee—7 minutes in any hour of broadcasting on that service; or
(b)   	in any other case—5 minutes in any hour of broadcasting on that service.
[...]
(5)  	In working out the length of time devoted to the broadcasting of sponsorship announcements, account is not to be taken of the broadcasting by a community broadcasting licensee of any of the following:
(a)   	material that publicises programs to be broadcast by the licensee;
(b)   	material that promotes the licensee’s products, services or activities for the broadcast of which the licensee does not receive any consideration in cash or in kind;
(c)   	community information or community promotional material for the broadcast of which the licensee does not receive any consideration in cash or in kind;
[…]

Issue: Did the licensee broadcast advertisements?
Complainant’s submission
On 25 January 2019, the complainant submitted: 
[…] 
I’ve attached two recordings of 5TCB Bordertown. You can flick through the recording and notice that the sponsor tags are embedded in the sponsorship in a way that obscures the tag. I still assume sponsorships have to be clearly tagged at the end.
Also an interesting statement the station makes about providing a business marketing service. This sounds very much like a commercial activity, thought they should be focusing on memberships and other types of fundraising activities.
Many points of interest in these files but will point out the 32:38 min/sec of recording 8, sponsorship plays with no tag at all, this makes it an ad. In Recording 7 at 7:24 is the marketing statement. This was recorded using my smartphone on the seat of the car, so there’s a little road noise in the recordings.
Recording 7 was on wed 2nd Jan about the 6pm to 7pm hour.
Recording 8 was on the 22nd Jan and started a bit before the 12pm world news.
[…]
The recording referred to as ‘Recording 7’ was 44:08 minutes long.
The recording referred to as ‘Recording 8’ was 38:56 minutes long. 
Licensee’s submission
On 18 February 2019, the licensee submitted:
[…]
I would like to acknowledge that there was an error made in regards to the sponsorship announcement for [Business A]. It is supposed to play between an intro and outro tagged with the words sponsor. This announcement however aired without either announcement each side for reasons unknown. It has since correctly been tagged […] 
In regards to the other audio requested the only thing that I identified is the marketing messages that may be subjective. 5TCB offers other services such as social media and recorded messages for businesses phones and offers packages to help incorporate different elements of marketing that 5TCB can provide including sponsorship. Advice was sought from other members of community radio stations and the impression that if these messages did not promote and or use the word advertising it would be within the guidelines. I cannot provide written proof to back this statement however.
[…]
This letter, along with the email and official letter from the ACMA will be presented at the next Board Meeting to be held on Wednesday 27th of February.
[…]
On 18 February 2019, the licensee provided recordings of material broadcast on 5TCB between 6:00pm and 7:00pm on 2 January 2019, and between 11:50am and 12:30pm on 22 January 2019.
On 18 April 2019, the licensee submitted:
Due to breach of broadcast 5TCB has undertaken a review of its Sponsorship Procedures to ensure that all staff and volunteers understand the Sponsorship Guidelines.
The announcement that was in breach of the code was recorded with the purpose of being aired with an already tagged opener and closer, due to a scheduling error the spot aired without the appropriate tagging.
In future all sponsorship audio will be overseen by the production manager as well as another staff member of the station before airing, with extra attention played to sponsorship announcements that are placed between already tagged opener and closers to reduce the likelihood of another infringement occurring.
Finding
The licensee is in breach of the licence condition in paragraph 9(1)(b) of Schedule 2 to the BSA. 
Reasons

Under paragraph 9(1)(b) of Schedule 2 to the BSA, community broadcasting licensees are prohibited from broadcasting advertisements. 
The BSA does not provide a definition for an ‘advertisement’. However, the ACMA’s Community Broadcasting Sponsorship Guidelines 2008 (the Guidelines) include the following information:[footnoteRef:2] [2:  Community Broadcasting Sponsorship Guidelines 2008, p3.] 

In investigating complaints, ACMA has previously had regard to the following:
· The High Court’s consideration of the meaning of the term ‘advertising’ in the context of the former Broadcasting Act 1942:
It would seem to be used in a broad general sense which would encompass a broadcast or telecast of material ‘designed or calculated to draw public attention’ to something … regardless of whether the broadcast or telecast ‘serves a purpose other than that of advertising’[footnoteRef:3] [3:  Australian Capital Television Pty Ltd and the State of New South Wales v The Commonwealth (1992) 177 CLR 106 at 166.] 

· The plain English definition in the Macquarie Dictionary (Fourth Edition), which defines ‘advertisement’ as follows:
Advertisement: noun any device or public announcement, as a printed notice in a newspaper, a commercial film on television, a neon sign, etc., designed to attract public attention, bring in custom, etc.
Accordingly, an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service. 
Clause 2 of Schedule 2 to the BSA provides for a number of exceptions to the general prohibition on advertising on community broadcasting services.
Although a broadcast may contain material that has characteristics of an advertisement – that is, material that ‘promotes products or services’ – Clause 2 exceptions may apply such that the material is not considered to be advertising for the purposes of the prohibition under paragraph 9(1)(b).
In determining whether the licensee contravened the licence condition prohibiting the broadcast of advertisements, the ACMA must consider:
· whether the material broadcast was of an advertising character; and, if so 
· whether any of the exceptions under Clause 2 apply.
Was the material broadcast of an advertising character?
2 January 2019
A review of the recording of material broadcast between 6:00pm and 7:00pm on 2 January 2019 provided by the licensee confirmed that it contained:
· announcements that the ACMA is satisfied were intended to promote the products or services of:
· 5TCB (the licensee)
· Shell Bordertown Roadhouse
· Keith Mitre 10
· The Veg Shed
· Wattle Range Funerals.
· announcements that the ACMA is satisfied were not intended to promote a product or service, but were designed or calculated to draw public attention to something, being:
· local road safety group road safety message
· Ciampa Engineering and Crane Hire Bordertown job vacancy announcement
· Share the Dignity request for donations to help Australia’s homeless women. 
A transcript of these announcements is at Attachment A.

22 January 2019
A review of the recording of material broadcast between 11:50am and 12:30pm on 22 January 2019 provided by the licensee confirmed that it contained:
· announcements that the ACMA is satisfied were intended to promote the products or services of:
· 5TCB (the licensee)
· [Business A]
· announcements that the ACMA is satisfied were not intended to promote a product or service, but were designed or calculated to draw public attention to something, being:
· local road safety group road safety message
· Ciampa Engineering and Crane Hire Bordertown job vacancy announcement
· Play by the Rules anti-homophobia message.
A transcript of these announcements is at Attachment B.
The ACMA is satisfied that each of these announcements was of an advertising character.

Are any of the Clause 2 exceptions applicable to the material of an advertising character?
Having established that the material was of an advertising character, the next step is to consider whether any of the Clause 2 exceptions are applicable to the individual announcements such that they are taken not to be advertisements.

Exceptions under subclause 2(2)
Paragraph 2(2)(a)
Under the exception provided for by paragraph 2(2)(a) of Schedule 2 to the BSA, community information material or community promotional material is permitted on community radio.
What constitutes community information material or community promotional material is considered on a case-by-case basis. Examples of community information material or community promotional material provided in the Guidelines are as follows:
· Material about an appeal by a registered charity, or a non-profit or volunteer group […]
· announcements that can be seen to meet the needs of the community served by the licensee […]
· genuine community information material […]
· announcements about goods or services, where the money raised benefits the community, a non-profit group or community organisation […]
The ACMA is satisfied that the following announcements constitute community information material or community promotional material and fall under the exception provided for by paragraph 2(2)(a):
· Share the Dignity request for donations to help Australia’s homeless women
· local road safety group road safety message
· Play by the Rules anti-homophobia message.
Paragraph 2(2)(b)
Under the exception provided for by paragraph 2(2)(b) of Schedule 2 to the BSA, sponsorship announcements that include appropriate acknowledgements of financial support ('tags') are permitted on community radio. Announcements that do not include tags are considered to be advertisements and fall within the prohibition imposed by the licence condition set out in paragraph 9(1)(b) of Schedule 2 to the BSA.
What constitutes a sponsorship announcement is considered on a case-by-case basis. A key feature of a sponsorship announcement as described by the Guidelines is its clear acknowledgement of the financial or in-kind support given by the sponsor to the community broadcasting licensee or a program broadcast on the licensee's service:
A tag must state the name of the person or organisation that has given support in cash or in kind to the licensee or the program.
[...]
Tags can be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.
The ACMA is satisfied that announcements for the following businesses were appropriately tagged as sponsorship announcements and fall under the exception provided for by paragraph 2(2)(b):
· Shell Bordertown Roadhouse
· Keith Mitre 10
· The Veg Shed
· Wattle Range Funerals
· Ciampa Engineering and Crane Hire Bordertown.
Paragraph 2(2)(c)
Under the exception provided for by paragraph 2(2)(c) of Schedule 2 to the BSA, material that announces or promotes a service provided under the licence is permitted on community radio.
What constitutes material that announces or promotes a service provided under the licence is considered on a case-by-case basis. The Guidelines describe such material as follows:
This includes any material that is likely to encourage the public to give support (financial or otherwise) to, or to make use of, the community broadcasting service. This could be by way of announcement or promotion of events, products or services associated with the station, but cannot be for a third party’s goods or services.
This material does not require a tag. However, where payment in cash or kind is received, the material must be counted towards the hourly sponsorship limit.
Examples of on-air promotions
· on-air promotions of the station’s call sign and frequency;
· an announcement about a promotional barbecue organised by the licensee;
· on-air competitions run by the station;
· the sale of station T-shirts, bumper stickers and other paraphernalia; and
· announcements promoting an outside broadcast by the licensee.
The ACMA is satisfied that:
· the announcements made about the licensee, 5TCB, were intended to promote a product or service provided under the licence and fall under the exception provided for by paragraph 2(2)(c)
· an announcement regarding [Business A] was an advertisement that was not appropriately tagged as a sponsorship announcement and did not fall under the exception provided for by paragraph 2(2)(b).
Accordingly, the licensee breached paragraph 9(1)(b) of Schedule 2 to the BSA [prohibition on broadcast of advertisements], in relation to an announcement for [Business A] broadcast on 22 January 2019.



Attachment A
Transcript of announcements broadcast on 5TCB between 6:00pm and 7:00pm on 2 January 2019

Recording 1 of 1 (59:59 minutes long)
	Time code
	Speaker
	Transcript

	1:04-1:06
	Male voice
	5TCB



	Time code
	Speaker
	Transcript

	4:52-5:21
	Male voice
	For listeners, hearing your business’s message on 5TCB is like receiving a referral from a trusted friend. Why? Because here at 5TCB we are your local voice in your local community. 5TCB is there, and can help your business generate more traffic, more sales and increase your profit. Want more information? Phone us today, 87522777, and speak to our friendly sales team. 5TCB, making marketing easy.



	Time code
	Speaker
	Transcript

	9:25-9:54
	Male voice
	Santa loves the new dine-in area at Shell Bordertown Roadhouse for his la crème coffee, authentic Indian curries, burgers, fresh sandwiches and wraps, plus so much more from their extensive menu. Open daily from 5:30am, 6am weekends, til 10pm every night. Phone sponsor Shell Roadhouse 87521035 or 048470022 to order. Find out more on the Bordertown Roadhouse Facebook page.



	Time code
	Speaker
	Transcript

	17:55-18:24
	Female voice
	Stop it, get your hands off.

	
	Male voice A
	No one’ll see. You’ll be ok.

	
	Female voice
	I said stop it, get your hands off.

	
	Male voice A
	Ahh, alright then. I’ve pulled over. Now can I touch?

	
	Male voice B
	If you can’t wait to touch your mobile phone while you’re driving, imagine waiting months to get your licence back. Smart people only use their smart phones when they’re not driving. Keep your eyes on the road, and your hands on the wheel. A friendly message from your local road safety group.



	Time code
	Speaker
	Transcript

	21:38-22:04
	Male voice
	Sponsor Ciampa Engineering and Crane Hire Bordertown are seeking two reliable energetic hard working people who can work within their team or individually. One engineering tradesperson or skilled labourer – qualifications are an advantage, plus an apprenticeship – current apprentices considered. Must have a current drivers licence. Email resumes to ricky@ciampaengineering.com.au or phone 87522808 for more information.



	Time code
	Speaker
	Transcript

	25:27-25:55
	Male voice
	Starting up a new business, having a sale, or just simply want to remind people of the services your business provides? Using 5TCB to get your business name out there is more beneficial than you may think. Our marketing packages are cost effective and tailored to suit your business needs. Phone 87522777 to speak to one of our friendly sales team today. 5TCB, making marketing easy.



	Time code
	Speaker
	Transcript

	29:14-29:43
	Female voice
	The good people at Keith Mitre 10 can get you the right deals on household electrical products. That’s right, if the good guys have got it, Keith Mitre 10 can get it. They also have SA Bait Supply fishing bait and tackle, Webber barbecues and accessories. Check out their Carpet Court display centre, Britax strollers and child safety seats. Paint, paint and more paint from all the brands you know and trust, and a free paint colour matching service. Sponsors Keith Mitre 10, the place to go for all your hardware requirements and more.



	Time code
	Speaker
	Transcript

	33:19-33:48
	Female voice
	Together we can ensure no woman has to use newspaper or toilet paper to deal with that inconvenient time of the month. Share the dignity and help Australia’s homeless women with a donation of tampons and pads. Let’s help our sisters out and share the dignity. Donations can be made at Blackwell Accounting Solutions, Woolshed Street, Bordertown. Or phone Nicole on 0414638312 for more information.



	Time code
	Speaker
	Transcript

	37:36-37:52
	Female voice
	Got a lost and found, community service announcement or a workplace request? Phone TCB on 87522777, or fax on 87522977, or email us: office@5tcbfm.org.au.



	Time code
	Speaker
	Transcript

	40:48-41:18
	Male voice
	Would you like high quality fruit and vegetables? Then call into sponsor, The Veg Shed, located at Shop 4, 44 Robertson Street, Naracoorte, and enjoy the great taste of fresh flavoursome Australian produce at a reasonable price. Orders are welcome via fax or phone and will be ready to collect at your convenience. Don’t have time to pick up an order? Delivery or freight can be arranged. The Veg Shed also stocks a large range of grocery lines and specialises in locally produced gourmet foods.



	Time code
	Speaker
	Transcript

	44:41-44:55
	Female voice
	Ready, and action! It’s showtime with Beryl every Sunday night on 5TCB, playing the music from the movies you know and love, and a few surprises in between. And cut! Showtime with Beryl every Sunday night on your local radio station, 5TCB.



	Time code
	Speaker
	Transcript

	48:05-48:37
	Male voice A
	[Phone rings] Hello, Wattle Range Funerals, Mark speaking.

	
	Female voice
	Hi, could you give me some information about your prepaid funerals?

	
	Male voice A
	Yes, they’re a chance for you to pay and secure your funeral at today’s prices. You can also plan to have a service that reflects who you really are – the words, music, all the details that matter. To discuss more, we’re easily found with offices in Millicent and Naracoorte. Or we can meet with you in your own home.

	
	Male voice B
	Station sponsor Wattle Range Funerals. Caring for the Limestone Coast and Western Victoria since 1935. Personalised and professional care.



	Time code
	Speaker
	Transcript

	52:16-52:45
	Female voice A
	OMG, you are so desperate to get your hands on it.

	
	Female voice B
	No one’ll see. It’ll be ok. It’s not like anyone’s going to catch me touching it.

	
	Female voice A
	Yea right.

	
	Female voice B
	[Sound of car indicating] You happy now? Can I touch it?

	
	Male voice
	If you can’t wait to touch your mobile phone while you’re driving, imagine waiting months to get your licence back. Smart people only use their smart phones when they’re not driving. Keep your eyes on the road and your hands on the wheel. A message from your bestie, and your local road safety group.



	Time code
	Speaker
	Transcript

	56:13-56:42
	Male voice
	The mighty helpful team at sponsors Keith Mitre 10 has everything for the garden. Plants seedlings and seeds, pots and potting mix, fertilisers, garden chemicals and tools, outback sleepers and coastal pavers. And they have all your gardening watering requirements covered. Check out their range of Echo chainsaws, line trimmers and garden blowers. There’s no job too big or too small, so don’t look past the mighty helpful team at Keith Mitre 10, Hender Street, Keith. Find Keith Mitre 10 on Facebook.



 


Attachment B
Transcript of announcements broadcast on 5TCB between 11:50am and 12:30pm on 22 January 2019 

Recording 1 of 2 (10:14 minutes long)
	Time code
	Speaker
	Transcript

	1:01-1:28
	Male voice
	Sponsor Ciampa Engineering and Crane Hire Bordertown are seeking two reliable energetic hard working people who can work within their team or individually. One engineering tradesperson or skilled labourer – qualifications are an advantage, plus an apprenticeship – current apprentices considered. Must have a current drivers licence. Email resumes to ricky@ciampaengineering.com.au or phone 87522808 for more information.



	Time code
	Speaker
	Transcript

	4:40-4:43
	Male voice
	Keith 104.5

	
	Female voice
	5TCB



	Time code
	Speaker
	Transcript

	7:32-7:34
	Male voice
	5TCB, your music station




Recording 2 of 2 (30:58 minutes long)
	Time code
	Speaker
	Transcript

	4:40-4:43
	Male voice
	Naracoorte 89.7

	
	Female voice
	5TCB



	Time code
	Speaker
	Transcript

	15:26-15:31
	Male voice
	5TCB, your music station. Find us on Facebook.



	Time code
	Speaker
	Transcript

	18:27-18:30
	Male voice
	Your hit music station.

	
	Female voice
	5TCB



	Time code
	Speaker
	Transcript

	21:10-21:29
	Female voice
	The deals are heating up at [Business A] this summer. Buy a second-hand vehicle and get a minimum three months free registration. That’s right, free registration on any second-hand vehicle at [Business A] this summer. Call in and see the friendly sales team today. [Business A address]. Find [Business A] on Facebook.





	Time code
	Speaker
	Transcript

	24:55-25:18
	Male voice
	Throw another dime in the jukebox and enjoy the ultimate trip down rock and pop’s music memory lane with Jacko every Sunday on 5TCB. With music from the 1950s, 60s, and 70s. Jacko’s Jukebox. Sunday afternoon’s from 1pm.



	Time code
	Speaker
	Transcript

	28:29-28:58
	Male voice
	What qualities make an athlete? Ability, attitude and effort are a few that come to mind. But one thing that doesn’t affect the kind of sportsperson you are is your sexuality. On the field it makes no difference if you’re gay or straight. I’m Paul Gallen from the Cronulla Sharks. And for me, if you can play you can play. Let’s keep homophobia out of sport. To keep your sport safe, fair and inclusive for everyone visit playbytherules.net.au.
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