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Investigation report no. BI-457
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Network Ten (Melbourne) Pty Ltd

	Station
	[bookmark: _GoBack]One[footnoteRef:1] [1:  At the time of the broadcast the station was Channel One. Since December 2018 it has been re-named Bold.] 


	Type of service
	Commercial—television

	Name of program
	Japanese Formula One Grand Prix

	Date of broadcast
	8 October 2018

	Relevant legislation
	Schedule 2 of the Broadcasting Services Act 1992

	Date finalised
	13 March 2019

	Decision
	No breach of 7(1)(a) [tobacco advertising] 




Background
In February 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the Japanese Formula One Grand Prix (the program).
The program was broadcast on Channel One by Network Ten (Melbourne) Pty Ltd (the licensee) on 8 October 2018 from 10.30 pm to 11.30 pm.
The ACMA received a complaint alleging the broadcast of the program featured tobacco advertising.
The ACMA has investigated the licensee’s compliance with paragraph 7(1)(a) of Schedule 2 to the BSA. Paragraph 7(1)(a) provides that each commercial television broadcast licence is subject to the condition that the licensee will not, in contravention of the Tobacco Advertising Prohibition Act 1992 (the TAP Act), broadcast a tobacco advertisement within the meaning of the TAP Act. 
The program
[bookmark: _Hlk2587914]The program was a one-hour highlights version of the Japanese Formula One racing event held on 7 October 2018 at the Suzuka International Racing Course, Japan. The race was the seventeenth round of the 2018 Formula One World Championship.  
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:2] [2:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the legislation.
This investigation has taken into account the complaint (at Attachment A) and submissions from the licensee (at Attachment B). Other sources are identified in this report where relevant.


Issue: Tobacco Advertising
Relevant Legislation 
Schedule 2 to the BSA: Standard Conditions
7 Conditions of commercial television broadcasting licences
(1) Each commercial television broadcasting licence is subject to the following conditions:
(a) The licensee will not, in contravention of the Tobacco Advertising Prohibition Act 1992, broadcast a tobacco advertisement within the meaning of that Act.
TAP Act
Part 2—Interpretation 
9 Meaning of tobacco advertisement 
Basic meaning 
(1) Subject to this section, for the purposes of this Act, a tobacco advertisement is any writing, still or moving picture, sign, symbol or other visual image, or any audible message, or any combination of 2 or more of those things, that gives publicity to, or otherwise promotes or is intended to promote: 
(a) smoking; or 
(b) the purchase or use of a tobacco product or a range of tobacco products; or 
(c) the whole or a part of a trade mark that is registered under the Trade Marks Act 1955 in respect of goods that are or include tobacco products; or 
(d) the whole or a part of a design that is registered under the Designs Act 2003 in relation to products that are or include tobacco products; or 
(e) the whole or a part of the name of a person: 
(i) who is a manufacturer of tobacco products; and 
(ii) whose name appears on, or on the packaging of, some or all of those products; or 
(f) any other words (for example the whole or a part of a brand name) or designs, or combination of words and designs, that are closely associated with a tobacco product or a range of tobacco products (whether also closely associated with other kinds of products).
[…]
Part 3—Prohibition of tobacco advertisements 
Division 1—Broadcasting of tobacco advertisements 
13 Tobacco advertisements not to be broadcast 
(1) A person must not broadcast a tobacco advertisement in Australia or Norfolk Island on or after 1 July 1993 otherwise than as permitted by section 14. 
[…]
14 Accidental or incidental broadcast permitted 
A person may broadcast a tobacco advertisement if: 
(a) the person broadcasts the advertisement as an accidental or incidental accompaniment to the broadcasting of other matter; and 
(b) the person does not receive any direct or indirect benefit (whether financial or not) for broadcasting the advertisement (in addition to any direct or indirect benefit that the person receives for broadcasting the other matter).
Finding
The licensee did not breach paragraph 7(1)(a) of Schedule 2 to the BSA. 
Reasons
To assess compliance, the ACMA has addressed the following questions:
· Did the licensee broadcast a ‘tobacco advertisement’ within the meaning of the TAP Act?
· If so, was the broadcast of the tobacco advertisement permitted under the TAP Act?
The complainant submitted: 
[bookmark: _Hlk2588252]I am concerned that Channel 10 … have broadcast tobacco advertising during their … “highlight” episodes, of Formula 1 Grand Prix races, from the Japanese GP (5 Oct 18) onwards… the Ferrari F1 team… have been advertising ‘Mission Winnow’ on it’s cars and associated paraphernalia. Mission Winnow is a joint venture between Ferrari and Philip Morris International, the tobacco company, as can be seen from their website https://www.missionwinnow.com. I am concerned that these broadcasts breach sections of the Tobacco Advertising Prohibition Amendment Act 2012. In particular, the slogans are associated with a tobacco product, and are not an accidental broadcast being sustained through all parts of the broadcast.
The licensee submitted:
PMI clearly contends that the Mission Winnow branding does not constitute a tobacco advertisement. Mission Winnow does not promote any PMI-branded tobacco products. The Mission Winnow logo does not reflect any PMI tobacco brands or products. Accordingly the broadcast complied with the TAP Act.
[…]
[bookmark: _Hlk2589197]Mission Winnow is a collaboration between Philip Morris International (PMI), Scuderia Ferrari (Ferrari) and Ducati. According to the Mission Winnow website:
Mission Winnow has a simple goal: drive change by constantly searching for better ways of doing things. And by committing to learning and knowing more, it’s easier to make choices that improve the future for everyone. To make this happen, we’ll get inside the minds of outstanding innovators and change-makers, to see why and how they achieve excellence.
From world-leading engineers and scientists to cutting-edge creatives, the people at PMI, and our partners at Scuderia Ferrari and Ducati, have the know-how to challenge the status quo, drive revolutionary change and to be champions. They have devoted their lives to finding a better way, and their stories of endeavor and success are inspiring.
[…]
PMI is transforming, and the change is real. Our vision is of a better future. We want to transform not only our company but an entire industry for the benefit of the world’s 1.1 billion smokers and society as a whole.[footnoteRef:3] [3:  https://www.missionwinnow.com/ accessed 4 March 2019] 

The Mission Winnow logo is an italicised ‘M’, mirrored on a horizontal axis to appear as a ‘W’ below. The shape formed between the two letters is an arrow-like shape. The letters are often red but may also be white or black. The words ‘Mission Winnow’ may also form a logo with ‘MISSION’ in capital letters mirrored on a horizontal axis with ‘WINNOW’ below.
During the program, the words ‘Mission Winnow’ and the Mission Winnow logo were featured in numerous locations over the livery of the Ferrari cars. The Mission Winnow logo also appeared on the headphones of the Ferrari pit crew. 
The Ferrari cars featured frequently throughout the broadcast with Ferrari drivers Kimi Raikkonen and Sebastian Vettel finishing fourth and ninth respectively. The Ferrari cars were particularly prominent in the first half of the broadcast as they featured in several incidents including both drivers leaving the track and Sebastian Vettel performing several overtaking manoeuvres. These incidents were captured with slow motion replays.
Did the licensee broadcast a ‘tobacco advertisement’ within the meaning of the TAP Act?
[bookmark: _Hlk2603525]Subsection 9(1) of the TAP Act defines a tobacco advertisement to include ‘any writing, still or moving picture, sign, symbol or other visual image, or any audible message, or any combination of two or more of those things, that gives publicity to, or otherwise promotes or is intended to promote’, amongst other things, the purchase or use of tobacco products, or; a registered trade mark for tobacco products, or; any words or designs that are closely associated with a tobacco product.
In determining whether the licensee has broadcast a ‘tobacco advertisement’ under the TAP Act the ACMA has considered whether the broadcast promoted or publicised: 
· a registered trade mark for tobacco products – 9(1)(c)
· the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of, some or all of those products – 9(1)(e)
· any other words or designs that are closely associated with a tobacco product or a range of tobacco products – 9(1)(f). 
Did the broadcast promote or publicise a registered trade mark for tobacco products?
The ACMA understands that Mission Winnow is a registered trade mark in many countries. There are also a number of pending trade mark applications around the world. These are in respect of goods that are, or include, tobacco products. 
The requirement in the TAP Act refers to the whole or a part of a trade mark that is registered under the Trade Marks Act 1955 in respect of goods that are or include tobacco products. The ACMA understands that there are two pending applications in Australia for registration of the words ‘Mission Winnow’ and a version of the mission winnow logo.[footnoteRef:4] These trade mark applications indicate that the words ‘Mission Winnow’ and a version of the Mission Winnow logo are to be registered in ‘class 34’, which relates to tobacco products.  [4:  See https://search.ipaustralia.gov.au/trademarks/search/view/1980884?q=mission+winnow and https://search.ipaustralia.gov.au/trademarks/search/view/1975707?q=mission+winnow, accessed 4 March 2019] 

However, as these applications are only pending and not yet ‘registered’ paragraph 9(1)(c) of the TAP Act does not apply at this time.
Did the broadcast promote or publicise the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of, some or all of those products? 
PMI is a manufacturer of tobacco products and cigarettes. 
Philip Morris cigarettes, sold in Australia, are subject to the ‘plain packaging’ restrictions. These prohibit the inclusion of logos on cigarette packaging, however, the name of the manufacturer and the name of the product may appear on the packaging. In Australia, the name of ‘Philip Morris’ appears on cigarette packaging.
The broadcast did not include the name of Philip Morris International, or PMI. The name associated with the Ferrari team was ‘Mission Winnow’.
Accordingly, the ACMA does not consider that the broadcast promoted or publicised the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of some or all of those products. 
Did the broadcast promote or publicise any other words or designs that are closely associated with a tobacco product or a range of tobacco products?
As noted above, Mission Winnow is a collaboration between PMI, Ferrari and Ducati. The livery of the Ferrari team, in the broadcast, included the words ‘Mission Winnow’ and the Mission Winnow logo.
The complainant submitted that the association between PMI, tobacco products and Mission Winnow was evident from the Mission Winnow website.
The ACMA agrees that there are several factors which indicate an association between Mission Winnow and tobacco products:
· Mission Winnow is a collaboration between Ferrari and PMI. PMI is an internationally renowned corporation known for their association with and manufacture of tobacco products.
· Mission Winnow is a registered trade mark in many countries (but not Australia) in respect of goods that are, or include, tobacco products.
· Philip Morris Products SA has two pending applications for trade marks in Australia, which are in respect of goods that are, or include, tobacco products. 
· The Mission Winnow website features references to PMI and smoking. The website includes references that imply the development of technologies to replace smoking. For example, ‘developing and testing less harmful alternatives to smoking’.[footnoteRef:5] It is not clear if these alternatives include tobacco products. The website also includes statements that imply a continuation of smoking, for example ‘our colleagues are breaking new ground for their own purposes – and for the future of anyone seeking less harmful alternatives to continued smoking’.[footnoteRef:6] [5:  https://www.missionwinnow.com/pmi/science-and-innovation-at-pmi.html accessed 5 March 2019.]  [6:  https://www.missionwinnow.com/pmi/science-and-innovation-at-pmi.html accessed 4 March 2019] 

The licensee submitted that the Japanese Grand Prix was the first time Ferrari cars featured the ‘Mission Winnow’ wording or logo. While there has been considerable publicity about Mission Winnow since the Japanese Grand Prix, there was little public attention at the time of the broadcast. Further, the broadcast of the program did not include apparent references to the Mission Winnow website or a call to action for viewers to find out more about Mission Winnow.
The ACMA considers an ordinary reasonable viewer of the program, would have observed the Ferrari livery and noted references to ‘Mission Winnow’. However, in the absence of any further information in the program, alerting the viewer to the Mission Winnow website or other promotional material, the ACMA considers the ordinary reasonable viewer would not have been aware, when watching the program, of the connection between tobacco products and Mission Winnow at the time of the Japanese Grand Prix. 
The ACMA, does not consider there was a ‘close association’ between Mission Winnow and ‘tobacco products’ as required by paragraph 9(1)(f) at the time of the broadcast. However, the ACMA notes that ‘Mission Winnow’ has received publicity since the Japanese Grand Prix. Any future investigations would be concluded on a case by case basis considering the facts and circumstances at the time of each broadcast.
Accordingly, the licensee did not breach paragraph 7(1)(a) of Schedule 2 to the BSA.
Attachment A
Extracts of Complaint 
Complaint to the ACMA dated 9 January 2019:
I am concerned that Channel 10 … have broadcast tobacco advertising during their … “highlight” episodes, of Formula 1 Grand Prix races, from the Japanese GP (5 Oct 18) onwards. Ever since that event, the Ferrari F1 team, (official team name of "Scuderia Ferrari Mission Winnow”) have been advertising "Mission Winnow" on it’s cars and associated paraphernalia. Mission Winnow is a joint venture between Ferrari and Philip Morris International, the tobacco company, as can be seen from their website https://www.missionwinnow.com. I am concerned that these broadcasts breach sections of the Tobacco Advertising Prohibition Amendment Act 2012. In particular, the slogans are associated with a tobacco product, and are not an accidental broadcast being sustained through all parts of the broadcast. 

Attachment B
Licensee’s submissions
Extracts from Licensee submission to the ACMA dated 21 February 2019:
[…]
The 2018 Formula One Japanese Grand Prix was a one (commercial) hour highlights program of the event. 
Network 10 continues to broadcast the Australian Grand Prix (simulcast with Fox Sports), while Fox Sports has the exclusive rights to broadcast every other Formula One race in Australia. Highlights from every international Formula One race are broadcast on 10 Bold on a Monday night following each race. The program was supplied by Fox Sports and broadcast from 10.30pm to 11.30pm on 8 October 2018 on 10 Bold. 
The Complaint 
The ACMA advised that the complainant is concerned that Network 10 broadcast tobacco advertising during the program. The complainant submitted to the ACMA: 
Ever since that event, the Ferrari F1 team, (official team name of "Scuderia Ferrari Mission Winnow”) have been advertising "Mission Winnow" on it’s [sic] cars and associated paraphernalia. Mission Winnow is a joint venture between Ferrari and Philip Morris International, the tobacco company, as can be seen from their website https://www.missionwinnow.com. I am concerned that these broadcasts breach sections of the Tobacco Advertising Prohibition Amendment Act 2012. In particular, the slogans are associated with a tobacco product, and are not an accidental broadcast being sustained through all parts of the broadcast. 
Comments on Compliance with the Tobacco Advertising Prohibition Act 
Paragraph 7(1)(a) of Schedule 2 to the BSA provides that each commercial television broadcast licence is subject to the condition that the licensee will not, in contravention of the Tobacco Advertising Prohibition Act 1992 (the TAP Act), broadcast a tobacco advertisement within the meaning of the TAP Act. 
Philip Morris International (PMI) is a title partner of Ferrari, as described on the Ferrari website: 
Philip Morris International is a leading international tobacco company, with a diverse workforce of around 81,000 people who hail from every corner of the globe. 
The company is dedicated to doing something very dramatic – replacing cigarettes with smoke-free products. 
…
Mission Winnow is the showcase of this transformation….[footnoteRef:7]  [7:  https://formula1.ferrari.com/en/partners/philip-morris-international/ ] 

More information is available on the Mission Winnow website: 
Mission Winnow is about how we are transforming as a company, what we believe in and the way we work to enable a better future. Scuderia Ferrari is the ideal partner for Mission Winnow because of the team’s passion for innovation and drive to constantly improve in the quest for victory,” says Miroslaw Zielinski, President of Science & Innovation at PMI. 
… 
PMI and Ferrari have worked together for 45 years, but the Mission Winnow initiative marks the closest connection yet between the two. It was announced at the Japanese Grand Prix at Suzuka in October 2018, where Mission Winnow appeared on Ferrari livery for the first time[footnoteRef:8]  [8:  https://www.missionwinnow.com/scuderia-ferrari/the-story-of-scuderia-ferrari.html] 

Further information is found at the FAQ section of the Mission Winnow website: 
Q: I just don’t understand how this is allowed. Isn’t tobacco advertising banned in sport? 
A: The tobacco industry is a highly regulated space, and we always respect the laws that apply to our activities. This campaign is no different and respects all applicable laws, including those around the advertising and promotion of tobacco products, for example. The campaign does not advertise or promote any PMI-branded products. 
Q: What is the goal of Mission Winnow for Philip Morris International? Why is PMI doing this? 
A: Big changes start with an open conversation. We want to share our story and passion for building a better future by demonstrating our commitment to continuous innovation and development of new solutions. 
The campaign does not advertise or promote any PMI-branded products. Instead, Mission Winnow articulates how we are transforming our business through science and by adopting a new way of thinking and exploring every option to enable a better future. We take the best elements, refine them and make them even better. 
Q: If this is not advertising, what is it? What’s the point? Why would you do this? 
A: The point is that we’ve learned from the past, and now we are using innovative science and technology to transform our business. We simply want to show the world what we are doing and how, with full transparency. We want to show people the change that is happening with PMI right now, a change that research, technology and innovation has made possible. 
Q: Why is Philip Morris International using Mission Winnow branding and not PMI products branding? 
A: Simply because this is not about advertising or promoting any PMI-branded products. Mission Winnow is a campaign to demonstrate our commitment to continuous innovation and development of new solutions that can expedite positive change for society. 
Q: Who designed the logo that appears on the car and on the bike, and is this yet another effort by PMI for subliminal advertising of cigarettes? 
A: The Mission Winnow logo was designed by Italian architect and designer Fabio Novembre. It is based on the concept of an arrow moving forward. It encapsulates the principle of continuous innovation and improvement and change. As Fabio Novembre puts it, “It is an arrow, a vector, a symbol of science and change, a spectacular symbol that can distinguish fiction from reality.” The design is not intended in any way to reflect our brands or products, and we will not use our partners to advertise our products. In fact, since 2007, we have voluntarily removed all tobacco branding from the cars, bikes, drivers’ and riders’ uniforms and racetrack signage, even in countries where such branding was or is permitted.[footnoteRef:9] [9:  https://www.missionwinnow.com/frequently-asked-questions.html] 

 As such, PMI clearly contends that the Mission Winnow branding does not constitute a tobacco advertisement. Mission Winnow does not promote any PMI-branded tobacco products. The Mission Winnow logo does not reflect any PMI tobacco brands or products. Accordingly the broadcast complied with the TAP Act. 
If the ACMA comes to a contrary view and determines that a tobacco advertisement was broadcast during the program, we submit that any such advertisement was permitted under section 14 of the TAP Act. Section 14 states:
A person may broadcast a tobacco advertisement if: 
(a) the person broadcasts the advertisement as an accidental or incidental accompaniment to the broadcasting of other matter; and 
(b) the person does not receive any direct or indirect benefit (whether financial or not) for broadcasting the advertisement (in addition to any direct or indirect benefit that the person receives for broadcasting the other matter). 
The ACMA has previously determined that: 
A tobacco advertisement will be regarded as an ‘incidental accompaniment’ if it is subordinate to the other matter being broadcast. If a tobacco advertisement dominates or forms a substantial feature of a program, scene or segment, it will not be regarded by the ACMA as an ‘incidental accompaniment’.[footnoteRef:10]  [10:  See ACMA Investigation 2726 (Vodafone Test Series – Australia v New Zealand broadcast by TCN9 on 3 December 2011, page 4).] 

We submit that any tobacco advertisement was an incidental accompaniment to the other matter being broadcast, namely the Formula 1 Japanese GP race highlights. Any tobacco advertisement visible on the Ferrari race cars or uniforms was fleeting in the context of the entire program and certainly did not dominate or form a substantial part of the program. The Ferrari race cars comprised only two out of twenty cars in the race. Neither Ferrari driver finished on the race podium. There was no verbal reference to Mission Winnow, Philip Morris International or PMI-branded products during the program. 
As the ACMA has previously stated, “The test of intention for a contravention of section 13 of the TAP Act has been stated by the majority judges (Tracey and Robertson JJ) of a Full Court of the Federal Court in Channel Seven Adelaide Pty Ltd v ACMA [2014] FCAFC 32 (at paragraphs 13-14; 18). The person broadcasting must be proved not only to intend to broadcast material which falls within the statutory definition of ‘tobacco advertisement’, but also to intend to promote, or give publicity to, smoking or tobacco products.”[footnoteRef:11]  [11:  See ACMA Investigation BI-262 (Supercars: Bathurst 1000 LIVE broadcast by TEN on 9 October 2016, page 5). 
] 

Network 10 did not intend to promote, or give publicity to, smoking or tobacco products by broadcasting the material. The Formula 1 race highlights program was supplied by Fox Sports and broadcast by Network 10, as occurred for every other international Formula 1 Grand Prix race in 2018. 
Furthermore, no direct or indirect benefit for the broadcast of a tobacco advertisement was received by Network 10 and its licensees. 
Therefore, if the ACMA determines that a tobacco advertisement was broadcast, we submit the broadcast was permitted under section 14 of the TAP Act as it was an incidental accompaniment to the broadcast of other matter, and the licensee did not received any direct or indirect benefit for broadcasting the advertisement. 
Accordingly, Network Ten (Melbourne) Pty Ltd did not breach paragraph 7(1)(a) of Schedule 2 to the BSA.
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