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Investigation report no. BI-445
	[bookmark: ColumnTitle]Summary
	

	Licensee
	[bookmark: _Hlk1471832]Channel Seven Sydney Pty Limited

	Station
	Seven

	[bookmark: _GoBack]Type of service
	Commercial broadcasting—television

	Name of program
	Home and Away

	Date of broadcast
	8 November 2018

	Relevant legislation 
	Broadcasting Services Act 1992

	Date finalised
	28 February 2019

	Decision
	· Breach of subsection 130ZR(1) of Part 9D [captioning programs between 6 am and midnight on free-to-air primary television channels] to be disregarded as subsection 130ZUB(1) [disregarding breaches caused by significant, unforeseen technical difficulties] is applicable
· No breach of paragraph 7(1)(o) of Schedule 2 [licence condition to comply with Part 9D]




Background
In December 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a complaint about Home and Away (the program).
The program was broadcast on Channel Seven by Channel Seven Sydney Pty. Limited (the licensee) on 8 November 2018.
The ACMA received a complaint alleging that towards the ending of the first episode of Home and Away and part of the following episode captions dropped out for around 10 minutes.
The ACMA has investigated the licensee’s compliance with subsection 130ZR(1) of Part 9D of the BSA.
The programs
Home and Away is a drama program, described as follows: 
Home and Away chronicles the lives, loves, happiness, and heart-breaks of the residents of Summer Bay, a small coastal town in New South Wales, Australia.[footnoteRef:1] [1:  https://7plus.com.au/home-and-away, accessed 10 January 2019] 

Assessment and submissions
This investigation has taken into account the complaint (at Attachment A) and submissions from the licensee (at Attachment B). Other sources are identified in this report where relevant.
Issue 1: Did the licensee provide a captioning service for the broadcast of the program on 8 November 2018?
Relevant provisions of the BSA
Part 9D—Captioning
130ZR(1)
Each commercial television broadcasting broadcaster, and each national broadcaster, must provide a captioning service for: 
(a) television programs transmitted during designated viewing hours; and 
(b) television news or current affairs programs transmitted outside designated viewing hours.

130ZL(2) 
(1) For the purposes of the application of this Part to programs transmitted on or after 1 July 2014, designated viewing hours are the hours:
(a) beginning at 6 am each day or, if another time is prescribed, beginning at that prescribed time each day; and
(b) ending at midnight on the same day or, if another time is prescribed, ending at that prescribed time on the same day.
Finding
The licensee breached subsection 130ZR(1) of Part 9D of the BSA. 
Reasons
Under subsection 130ZR(1) of the BSA, the licensee must provide a captioning service for the program as it was broadcast on the licensee’s primary television service during the designated viewing hours (the hours between 6 am and midnight each day).
The complainant submitted: 
Towards the ending of first episode and the following episode captions were [sic] dropped out for around 10 minutes.
In its submission dated 27 November 2018, the licensee conceded that it had not provided captions for the entire Home and Away program aired on 8 November 2018—captions had not been broadcast for about nine minutes, between 7:26 pm and 7:35 pm. This captioning outage during the program meant that the licensee failed to provide a captioning service for the program.
Accordingly, the licensee breached subsection 130ZR(1) of the BSA.
Issue 2: Does section 130ZUB of the BSA apply?
Relevant provisions of the BSA
Part 9D—Captioning
Division 2—Captioning obligations of commercial television broadcasting licensees and national broadcasters
130ZUB Certain breaches to be disregarded
(1) If:
a) apart from this subsection, a commercial television broadcasting licensee has breached a provision of this Division; and
b) the breach is attributable to significant difficulties of a technical or engineering nature for the licensee; and
c) those difficulties could not reasonably have been foreseen by the licensee;
then the breach is to be disregarded in determining whether the licensee has complied with the provision.
Finding
In accordance with subsection 130ZUB(1) of the BSA, the breach of subsection 130ZR(1) of the BSA by the licensee should be disregarded in determining whether the licensee has complied with its captioning obligations under Division 2 of Part 9D.
Reasons
Under subsection 130ZUB(1) of the BSA, a breach of a provision of Division 2, including subsection 130ZR(1), can be disregarded in determining whether the licensee has complied with its captioning obligations if:
· the breach was attributable to significant difficulties of a technical or engineering nature; and 
· the technical or engineering difficulties could not reasonably have been foreseen by the licensee.
Cause of the captioning failure
On 27 November 2018, the licensee submitted: 
The captioning outage was caused by one server within the caption system suffering from overheating due to slow fan speed. This server is one of two in a redundant pair, meaning if a server fails the system automatically switches to the backup server in the pair. However as the server did not fail completely and was merely performing erratically, it did not release control of the system to its partner. This caused disruption to subtitles.
The on-site technician worked with the Presentation operators to implement various work around strategies but the complexity of the problem required an expert to attend site.
All problems were cleared once the overheating server was identified and powered down…
[…]
On 8 January 2019, the licensee submitted further information: 
Complicating matters, on the evening of 8 November 2018, there was a world-wide outage of the TeamViewer remote access mechanism which prevented remote diagnosis by the UK supplier and Seven's local subject matter expert. Seven's subject matter expert drove to BCM [Broadcast Centre Melbourne] on the night, identified the overheating server and shut it down.
[…]
Based on the available information, the ACMA accepts the licensee’s claim that the captioning outage between 7:26 pm and 7:35 pm on 8 November 2018 was caused by overheating of a server within the captioning system, as a result of slow fan speed. 
Significant difficulties of a technical or engineering nature
Given the captioning outage arose from a slow fan speed that resulted in the overheating of a server, the ACMA has formed the view that the breach in captioning was attributable solely to significant difficulties of a technical nature. There is no evidence to suggest that other factors, such as human error, played a role in this instance.  
Difficulties that could not reasonably have been foreseen
In assessing whether the difficulty that resulted in the captioning failure was reasonably foreseeable by the licensee, the ACMA has considered the following factors:
· whether the same or a similar fault occurred before for the licensee or licensees within the same television network 
· the quality control system that had been in place before the fault occurred. 
Unprecedented nature of the fault
The licensee submitted that this was the first incident where a server affected by an overheating problem did not release control of the system to a back-up server:
The outage was caused by significant unforeseen technical difficulties, in that the redundant pair system is proven to be effective in providing a functional back up in the event of server failure. However the intermittent nature of the fault, leading to the non-release of control to the backup server, is not a circumstance that has been encountered before in relation to an overheating problem.  
The ACMA has cross-referenced the information provided by the licensee with relevant records held by the ACMA, including records of investigations and complaints about captioning. The ACMA is not aware of any previous incidents of the same or similar nature affecting the licensee or other licensees within the Channel Seven network.  
Quality control processes
The licensee provided information about its quality control processes before the captioning outage, including:
· inspection of the captioning system at 8 am every day by experienced technicians to check for hardware and operating system errors, with the aim of identifying and addressing capturing issues before they impact the on-air service.
· presentation staff constantly monitoring captions for all channels in all markets— during the incident in question, Presentation operators were aware of the issues at hand and sought support from technicians.
· system upgrade and replacement being continuously reviewed to allow budget forecasting, approval and implementation.
The ACMA accepts that the fault was reasonably unforeseen by the licensee having regard to the unprecedented nature of the fault and the quality control processes in place.  
Steps taken to prevent the same fault reoccurring
The licensee submitted that it had taken action to prevent the same fault from happening again, including replacing fans, introducing a daily 1 am check of the captioning system (in addition to the daily 8 am check) and scheduling replacement of the entire captioning system in May 2019:  
All storage devices and fans have been replaced, with the entire subtitling system scheduled for replacement in May 2019. The 1am check … has been introduced as an extra precautionary measure in light of the recent technical issues. While removing power from the main server is not normally recommended, in the unlikely event that an erratic fault such as that which occurred in this incident does happen again, greater priority will be given to powering down the main server as a mode of technical solution.
The importance of our subtitling services is well understood and treated very seriously by supervisors, operators and technicians in Master Control, Presentation and Engineering. A significant focus is placed on fault identification and recovery, with any issue to be escalated at the slightest indication of a problem. 
The ACMA accepts that the steps taken by the licensee in addressing the fault are appropriate for preventing this fault from occurring in the future. 
Conclusion: Based on the evidence available, the ACMA is of the view that the failure to transmit captions was caused by a technical difficulty that could not have been reasonably foreseen.
Accordingly, the licensee’s breach of subsection 130ZR(1) of the BSA by failing to provide a captioning service in accordance with that subsection should be disregarded in accordance with subsection 130ZUB(1) of the BSA. 
Issue 3: Did the licensee comply with the licence condition set out in paragraph 7(1)(o) of Schedule 2 to the BSA?
Relevant provisions of the BSA
Schedule 2—Standard conditions
Clause 7 Conditions of commercial television broadcasting licences
1) Each commercial television broadcasting licence is subject to the following conditions:
(o) if a provision of Part 9D (which deals with captioning of television programs for the deaf and hearing impaired) applies to the licensee—the licensee will comply with that provision.
Finding
The ACMA finds that the licensee complied with the licence condition as set out in paragraph 7(1)(o) of Schedule 2 to the BSA. 
Reasons 
For reasons outlined above, the licensee’s breach of subsection 130ZR(1) of Part 9D is disregarded as provided by subsection 130ZUB(1) of the BSA. Consequently, the licensee complied with the licence condition in paragraph 7(1)(o) of Schedule 2 to the BSA, which requires the licensee to comply with the relevant provisions in Part 9D of the BSA.  
Attachment A
Complaint 
Extract of complaint to the ACMA dated 8 November 2018:
Closed Captions not available
Towards the ending of first episode and the following episode were dropped out for around 10 minutes.
Attachment B
Licensee’s response and submissions
1. Extract from licensee’s initial response to the ACMA dated 27 November 2018
We refer to your email of 13 November 2018 requesting a response to questions, in respect of a complaint you received about the lack of captioning during the broadcast of Home and Away on 8 November 2018 on Channel Seven in Sydney ('Program').
1.	Were captions provided for the entirety of the Program?
Our investigation into this matter has shown that Channel Seven Sydney did not broadcast captions during Home and Away on 13 November 2018 between 7.26 pm and 7.35 pm.
2.	If the Program was captioned, please provide us with a copy of the Program as broadcast including the captions.
During the brief captioning outage a title card was shown that read 'Closed Captions Not Available'.
3.	If the Program was not captioned, why? Has the licensee taken any measures to prevent a recurrence of the issue that resulted in the lack of captions during the Program? Please provide details.
The captioning outage was caused by one server within the caption system suffering from overheating due to slow fan speed. This server is one of two in a redundant pair, meaning if a server fails the system automatically switches to the backup server in the pair. However as the server did not fail completely and was merely performing erratically, it did not release control of the system to its partner. This caused disruption to subtitles.
The on-site technician worked with the Presentation operators to implement various work around strategies but the complexity of the problem required an expert to attend site.
All problems were cleared once the overheating server was identified and powered down. Fans in all servers are now being replaced with work 50% complete.
The outage was caused by significant unforeseen technical difficulties, in that the redundant pair system is proven to be effective in providing a functional back up in the event of server failure. However the intermittent nature of the fault, leading to the non-release of control to the backup server, is not a circumstance that has been encountered before in relation to an overheating problem. As has been stated already, fans in all servers are being replaced to prevent a reoccurrence of this fault.
4.	Are you aware of any issues that would have affected delivery/reception of the captions for the Program? If so, please provide details.
Please see above.
5.	If the Program was not captioned or captioned in full, were any other programs affected by this tack of captioning?
The server issue on 8 November 2018 also impacted:
· Home and Away between 7.26pm and 7.35pm on Channel 7 Melbourne
· Home and Away, Orange is the New Brown, Modern Family and Bridesmaids between 7.52pm and 10.20pm on Channel 7 Brisbane
· Home and Away, Orange is the New Brown, Modern Family and Bridesmaids between 8.26 pm and 10.20pm on Channel 7 Adelaide
Seven appreciates the importance of the captioning service that we provide to deaf and hearing impaired viewers and takes its captioning obligations very seriously. As already states, changes have been made to the network to prevent a reoccurrence of this issue.

2. Extract from licensee’s response to the ACMA dated 8 January 2019
Re: Complaint about lack of captions broadcast by Channel 7 Sydney during Home and Away on 8 November 2018.
We refer to your email dated 7 December 2018 regarding an investigation in respect of a lack of closed captions broadcast by Channel 7 Sydney during Home and Away on 8 November 2018.
· We note that the ACMA has commenced an investigation into Channel Seven's compliance with:
· Subsection 130ZR(1) of Part 9D [commercial TV broadcasting licensee must provide a captioning service for programs transmitted on main channel between 6 am and midnight daily]
· Subsection 130ZUB(1) of Part 9D [breaches of captioning obligations attributable to significant , unforeseen technical or engineering difficulties may be disregarded]
· Paragraph 7(1)(o) of Schedule 2 to the BSA [licence condition to comply with Part 9D]
While the ACMA has only requested further information to that supplied by Seven in correspondence dated 27 November 2018, for the sake of completeness Seven will provide a response that places the requested information in its proper comprehensive context.
Our investigation into this matter has shown that captions were not broadcast on 8 November 2018 by:
· Channel Seven Sydney during Home and Away between 7.26 pm and 7.35 pm
· Channel 7 Melbourne during Home and Away between 7.26pm and 7.35pm
· Channel 7 Brisbane during Home and Away, Orange is the New Brown, Modern Family and Bridesmaids between 7.52pm and 10.20pm
· Channel 7 Adelaide during Home and Away, Orange is the New Brown, Modern Family and Bridesmaids between 8.26 pm and 10.20pm.
Channel 7 Perth was not impacted by the outage as its captioning was being processed on a different server to that processing Channel 7 Sydney, Melbourne, Brisbane and Adelaide.
7Qld was not impacted as captions for that network are processed on an entirely separate group of servers within the Polistream system, not related to the matter at hand.
During the brief captioning outages a title card was shown that read 'Closed Captions Not Available'.
The captioning outages were caused by one server within the caption system suffering from overheating due to slow fan speed. This server is one of two in a master redundant pair, meaning if a server fails the system automatically switches to the backup server in the pair. However as the server did not fail completely and was merely performing erratically, it did not release control of the system to its partner. This caused disruption to subtitles.
The on-site technician worked with Presentation operators to implement various work around strategies but the complexity of the problem required an expert to attend site.
All problems were cleared once the overheating server was identified and powered down. All fans in all servers have now been replaced.
The outage was caused by significant unforeseen technical difficulties, in that the master redundant pair system is proven to be effective in providing a functional back up in the event of server failure. However the intermittent nature of the fault, leading to the non-release of control to the backup server, is not a circumstance that has been encountered before in relation to an overheating problem.
Complicating matters, on the evening of 8 November 2018, there was a world-wide outage of the TeamViewer remote access mechanism which prevented remote diagnosis by the UK supplier and Seven's local subject matter expert. Seven's subject matter expert drove to BCM on the night, identified the overheating server and shut it down.
Please find below answers to your questions from correspondence dated 7 December 2018:
1.	Why did the lack of captioning occur from 7.52pm and 10.20pm on Channel 7 Brisbane and from 8.26 pm and 10.20pm on Channel 7 Adelaide? Can you also confirm if those times were local times or Australian Eastern Daylight Savings time.
Within the captioning system there are 12 servers. A main and backup server is allocated to each channel in every market, with each server hosting main and backup subtitle functionality for four channels. Two of these servers also manage the main/backup functionality of all other main and backup server pairs and these are known as the master redundant pair.
The subtitling outage impacting Channel 7 Sydney, Melbourne, Brisbane and Adelaide was caused by the one server in the master redundant pair performing erratically, not releasing control to its partner, and causing disruption to the subtitles in those markets.
In Sydney and Melbourne, the main and backup servers did not reside on the main server within the master redundant pair, which allowed the on-site technician to manually activate subtitle functionality for both Sydney and Melbourne on their back up servers, hence a relatively fast recovery.
In Brisbane and Adelaide, the subtitling was being processed by the main server within the master redundant pair. As this main server was behaving erratically and would not release control it prevented the on-site technician from activating the backup servers for these markets. In this very unusual scenario it was found that power needed to removed from the master server in the redundant pair thereby enabling return of both automatic and manual control.
The times referred to for Brisbane and Adelaide are in their local time zones. The staggered start and end times of the service fault across Brisbane and Adelaide was caused by the erratic nature of the fault and the non-uniform return to the back up server in those markets. It is coincidental that service resumed at 10.20pm in both Brisbane and Adelaide, meaning in real time service resumed in Adelaide 30 minutes before Brisbane.
2.	Can you provide details of the following:
(a)	The licensee's maintenance, monitoring, and upgrade regime for equipment / systems associated with the provision of captioning, including the supply and delivery chain?
The captioning system undergoes inspection at 8am and 1am every day by experienced technicians to check for hardware and operating system errors, with the aim of capturing issues and addressing them before they impact the on-air service.
Presentation constantly monitors captions for all channels in all markets. During the incident in question, Presentation Operators were very aware of the issues at hand and sought support from technicians.
System upgrade and replacement is continuously reviewed to allow budget forecasting, approval and implementation. Up until 2018 there was no sign that replacement was required, with this view supported by advice from the supplier.
As a result of the captioning outages that occurred in 2018 the storage devices and fans have been replaced. In addition, expenditure has been approved to replace the entire subtitling system which is expected to be in place in May 2019.
(b)	Steps that the licensee has taken and/or will take to ensure that technical issues are identified and addressed in a timely manner to minimise captioning outages.
All storage devices and fans have been replaced, with the entire subtitling system scheduled for replacement in May 2019. The 1am check referred to above has been introduced as an extra precautionary measure in light of the recent technical issues. While removing power from the main server is not normally recommended, in the unlikely event that an erratic fault such as that which occurred in this incident does happen again, greater priority will be given to powering down the main server as a mode of technical solution.
The importance of our subtitling services is well understood and treated very seriously by supervisors, operators and technicians in Master Control, Presentation and Engineering. A significant focus is placed on fault identification and recovery, with any issue to be escalated at the slightest indication of a problem.
(c)	Any technical or engineering issues (other than those listed above) that have affected the broadcast of captions on Seven Network television services in the period between 16 April 2018 and 6 December 2018
None known.
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