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	Licensee
	Channel Seven Adelaide Pty Limited

	Station
	Seven

	Type of service
	Commercial—television

	Name of program
	Commercial for cinema film Venom 

	Date of broadcast
	29 September 2018

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised 2018) 

	Date Finalised
	12 April 2019

	Decision
	[bookmark: _GoBack]The licensee’s non-compliance with clause 2.1.1 [classification] falls within the exception in clause 1.1.4(b)




Background
In November 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a commercial for the film Venom.
The commercial was broadcast during the live broadcast of the AFL Grand Final on Saturday 29 September 2018 at 3.18 pm on Seven by Channel Seven Adelaide Pty Limited (the licensee). 
The ACMA received a complaint alleging the commercial was not correctly classified and was not broadcast in accordance with the relevant classification zone. 
The ACMA has investigated the licensee’s compliance with clause 2.1.1 [classification] and the application of clause 1.1.4(b) of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code).
The commercial
The commercial is a 30 second promotional trailer for the film Venom: 
One of Marvel’s most enigmatic, complex and badass characters comes to the big screen, starring Academy Award nominated actor Tom Hardy as the lethal protector Venom.[footnoteRef:1] [1:  See http://www.venom.movie/site/ [accessed 7 December 2018]] 

Venom is an action/sci-fi film[footnoteRef:2] and was classified M by the Australian Classification Board on 28 September 2018, with consumer advice of ‘science fiction themes, violence and coarse language’.[footnoteRef:3]  [2:  http://www.imdb.com/title/tt1270797/ [accessed on 22 January 2019]]  [3:  See http://www.classification.gov.au/  [accessed 4 December 2018]] 

A description of the commercial is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:4] [4:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (at Attachment B) and submissions from the licensee (at Attachment C). Other sources are identified in this report where relevant.
Issue: Classification
Relevant Code provisions 
1 Application & Commencement
1.1.4	Licensees will seek to comply fully with the Code, but a Licensee will not be in breach of the Code if the non-compliance was in respect of a minor, peripheral, incidental or trivial matter, or was due to: 
a) a reasonable mistake; 
b) reasonable reliance by the Licensee on information supplied by another person; 
c) the broadcast of material which was accidental, provided that the Licensee took reasonable precautions and exercised due diligence; or 
d) an act or failure to act of another person which was outside of the Licensee’s control, or an accident, technical/engineering issue, or some other cause which was outside the Licensee’s control. 
2.1 Classification – General rules
2.1.1	Subject to the exceptions in section 2.3, all Programs and non-Program material (including Program Promotions) must be:
a) classified in accordance with the criteria set out at Appendix 1; and
b) broadcast in accordance with the classification zones set out at section 2.2.
Note:	For example, a Program Promotion for a Program which is classified M may be broadcast in a PG classification zone, provided that the content of the Program Promotion is classified PG (unless the special care rules at section 2.4 apply).
2.2 Classification zones 
2.2.1 	PG Classification zone. Material that has been classified C, P, G or PG may be broadcast at any time. 
2.2.2 	M Classification zone. Subject to subclause 2.3.2(a), material that has been classified M may only be broadcast at the following times: 
a) School Days 			7.30 pm to 6.00 am 
12 noon to 3.00 pm 
b) Weekends and School Holidays 	7.30 pm to 6.00 am 
c) Public Holidays 			7.30 pm to 6.00 am 
2.2.3	MA15+ Classification zone. Subject to subclause 2.3.2(b), material that has been classified MA15+ may only be broadcast between 8.30 pm and 5.00 am on any day.
Appendix 1:  Television Classification Guidelines
These Guidelines apply to all broadcast material required to be classified, except for Films (see clause 2.3.1). 
Using these guidelines: essential principles 
The suitability of material for broadcast will depend on the context, frequency and intensity of key elements such as violence, sexual behaviour, nudity and coarse language, and on the time of day at which it is broadcast. It will also depend on such factors as the merit of the production, the purpose of a sequence, the tone, the camera work, the relevance of the material, and the treatment; be it dramatic, comedic or documentary. 
These factors must be all taken into account and carefully weighed. This means that some actions, depictions, themes, subject matter, treatments or language may meet current community standards of acceptability in one Program, but in another Program may require a higher classification, or be unsuitable for television. In other circumstances sequences that clearly depict comedy or slapstick behaviour may reduce the classification.
[…]
The Parental Guidance Recommended (PG) Classification 
Material classified PG may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. All elements must be justified by context. 
Violence: Depictions of violence must be inexplicit and restrained. More leeway is permitted when the depiction is stylised and/or unrealistic.
[…]
Themes: The treatment of social or domestic conflict and psychological themes should be carefully handled. Supernatural or mild horror themes may be included.
Finding
The ACMA finds that the licensee’s non-compliance with clause 2.1.1 of the Code, falls within the exception in clause 1.1.4(b) of the Code.
Reasons
Clause 2.1.1 requires that all programs and non-program material must be classified in accordance with the criteria set out at Appendix 1 of the Code and broadcast within the time zones specified in section 2.2.[footnoteRef:5] [5:  Subject to limited exceptions that do not apply to this commercial.] 

The complaint to the licensee submitted: 
In our view, the appropriate classification for this trailer would be M, and as such it should not have been placed at this time.
[…]	
The trailer featured a scary image of a horrible looking reptile lunging towards the screen with its mouth open and fangs bared. While relatively short, the images in this trailer did not have “mild impact”, and were therefore unsuitable for a PG audience, which would have been known to include young children. The presence of parents would not have mitigated the impact of this image, as it could not have been anticipated. The trailer itself was a poor and inappropriate fit with the content of such a widely watched sporting telecast.
The licensee submitted to the ACMA:
[…]
The depictions of violence are inexplicit and restrained, with the action scenes brief and lacking detail. While some stunts and special effects are used, no character is seen to come to physical harm or be physically injured. The Code provides that more leeway is permitted when the depiction of violence is stylised and/or unrealistic. To this end, violence in the Broadcast is indeed both stylised and unrealistic, set as it is in a comic book fantasy world and starring a half man/half alien creature with superpowers.
[…]
The display of Venom's mouth, teeth and tongue are well worn motifs in the world of children's folk tales and fairy stories, with the concept of being bitten, devoured and swallowed a common feature of those forms of narrative. "Little Red Riding Hood", "Jack and the Beanstalk," and "The Three Little Pigs" explore these concepts within tales for extremely young children, while "The Twits" by Roald Dahl explores these ideas for an older 'tween' audience. In exploring these ideas, the Broadcast ensures any sense of menace is mediated with a comedic edge. For example, in holding a man in his grasp, Venom seems more likely to lick the fellow than to eat him.
[…]
the shot to which the complainant has referred is a diluted version of the popular 'jump scare' technique, wherein after being initially startled, the viewer is quickly reminded that all is in fact right with the world. It is an intentionally artificial effect, the enduring response in the viewer not being fear but a sense of almost comical relief. It is an intentionally artificial effect, and not dissimilar from the theatrical thrills historically associated with children's pantomime.
[…]
Over and above this, any element of shock that may be associated with application of the technique is strongly mitigated by the fantastic and comedic tone. Further, no persons are seen to be injured, in fact we do not even see what the Venom character is lunging towards.
To assess compliance, the ACMA has considered whether the relevant content in the commercial can be accommodated at the PG classification, based on the material it contained and the commercial’s treatment of that material. The ACMA has then considered whether the commercial was broadcast in accordance with the classification zones set out in the Code.
Did the content of the commercial meet the PG classification criteria?
To determine whether the commercial was classified appropriately, the ACMA has assessed the content against the requirements of the PG classification category in the Code.
Appendix 1 of the Code provides that material classified PG may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. All elements must be justified by context.
The relevant classifiable elements include violence and themes.
Violence: Depictions of violence must be inexplicit and restrained. More leeway is permitted when the depiction is stylised and/or unrealistic.
Themes: Supernatural or mild horror themes may be included. 
The commercial commenced with a man walking down a dimly lit corridor, as a voice-over said, ‘I’m Eddie Brock, I’m a reporter’. After footage of the alien life form (symbiote) writhing inside glass containers, the voice-over continued with, ‘I’ve found something really bad’. This opening sequence created a sense of menace by indicating that the symbiote inside the container was dangerous. A song lyric, ‘knock, knock, knock let the devil in’ then played over a series of images of the symbiote seemingly entering and fusing physically with Eddie Brock. The words, ‘I’ve been taken’ were then heard as a voice-over as Eddie Brock transformed into the Venom character. 
Reference to the ‘devil’ and visual footage of the symbiote entering Eddie Brock’s body indicated that a malevolent force was taking control of Eddie Brock against his will. A voice-over of Eddie Brock said, ‘we cannot hurt people’; to which a voice-over of Venom replied, ‘the way I see it we can do whatever we want’. The footage then featured a series of very brief action sequences, some of which included:
· Eddie Brock extending an alien arm grabbing a man by the neck and tossing the man across a room into a wall. 
· Venom holding a man in the air by his neck and leaning towards him with his mouth open; baring teeth and drooling as his tongue poked out towards the man’s face. The man had his mouth open and was screaming.
· Eddie Brock riding a motorcycle along a street between two cars, opening up his arms/wings and causing two cars beside him to become airborne and crash into other parked cars on the side of the road.
· A large explosion with a human body tossed through the air.
· Venom landing on the street and leaning towards the camera, baring teeth with mouth wide open.
·  Venom grabbing a man by the neck in a grocery store.
The final scene involved Venom lunging at the camera, teeth bared with saliva drooling. The camera perspective enters Venom’s throat creating an effect suggesting the viewer is about to be swallowed. The song lyric, ‘knock, knock, let the devil in’, was heard again.
The commercial had a sinister tone throughout. It featured violence and science fiction themes that were inextricably linked and created a sense of threat and menace. 
The frequency and intensity of the violence and themes cumulatively heightened the impact of the content. The commercial was a compilation of clips depicting violence from the film, accompanied by science fiction special effects. The presentation provided a concentrated form of images, which combined, heightened the overall sense of threat and menace and increased the impact of the material. 
Prior to the release of the film Venom, the Venom character had not been popularised in feature films (or pop culture) to the same extent as other Marvel characters such as Spiderman, Hulk and Ironman, and as such, the history and motivations of the character may not have been known to many viewers. While the licensee in its submission describes Venom as, ‘a superhero that fights against the forces of evil’, it was not clear from the commercial whether Venom was fighting for good or was a malevolent monster. 
The licensee further submitted:
[…] Venom is a spin off from the popular Spiderman franchise and was released in Australia in October 2018 amid a large scale global marketing campaign. … The ideas and the associated imagery of the movie Venom were very widely available within the broader Australian community.
Whether community awareness of the Venom character mitigated Venom’s sense of threat and menace was one of the factors considered by the ACMA. The ACMA acknowledges the box office success of the film may have increased the prominence of Venom’s character. However, the ACMA notes the commercial was broadcast prior to the film’s release, at a time when the motivations of the character may not have been well understood.
The outcome of the internal struggle between Eddie Brock and the symbiote was not revealed in the commercial. It was also unclear whether the men being accosted by Venom in the action scenes were good or evil characters. As it was not clear whether Venom was a character fighting for good or a monster, the sense of threat and menace established earlier in the commercial was not mitigated.
The ACMA acknowledges that a plot relating to a half man/ half alien creature would be understood by the ordinary reasonable viewer to be unrealistic. In its submission, the licensee stated that ‘being bitten, devoured and swallowed’ are common features of fairy tales such as ‘Little Red Riding Hood’, ‘Jack and the Beanstalk’ and ‘The Three Little Pigs’. While this may be so, actions can be depicted in various ways. In this case, the images and special effects depicting a close up of Venom’s open mouth, with saliva drooling, and teeth bared, were realistic and created a genuine sense of threat and menace.
The licensee’s submission also stated that ‘any sense of menace is mitigated with a comedic edge’. The ACMA does not consider the commercial had a comedic tone and this was reinforced by the soundtrack’s song lyric, ‘let the devil in’. The ACMA does not agree with the licensee’s submission that the final, extreme close up of Venom lunging towards the camera with its teeth bared and saliva drooling, created a sense of comic relief and that whatever was broadcast following the commercial would have indicated that all was ‘right with the world’. On the contrary, the ACMA believes the sudden cessation of vision may have left the viewer, particularly younger viewers, with a lingering sense of menace.
The ACMA considers the commercial featured violence and science fiction themes of threat and menace that were cumulatively greater than mild in impact. The ACMA does not consider that the commercial offered the opportunity for parents to provide guidance that might mitigate the sense of threat and menace for younger audiences.
Therefore, the commercial exceeded the PG classification criteria.
Accordingly, it is the ACMA’s view that the commercial was incorrectly classified, taking into account the criteria set out at Appendix 1 of the Code, and that the licensee breached subclause 2.1.1(a) of the Code.
Was the commercial broadcast in accordance with the appropriate classification zone?
As set out in section 2.2 of the Code, PG-classified material may be broadcast at any time. Material exceeding PG cannot be broadcast between 6.00 am and 7.30pm on weekends. 
The commercial was broadcast at 3.18 pm on a Saturday. As the ACMA considers that the commercial exceeded the PG classification category, it was not broadcast in accordance with the appropriate classification zone, in contravention of clause 2.1.1(b) of the Code. 
Was non-compliance due to reasonable reliance by the Licensee on information supplied by another person?
Clause 1.1.4(b) provides that licensees will seek to comply fully with the Code, but a licensee will not be in breach of the Code if the non-compliance was due to reasonable reliance by the Licensee on information supplied by another person.
The licensee submitted that the commercial for Venom was classified by Commercials Advice (CAD), in accordance with industry practice across the free to air commercial television sector. Further, that CAD determined that the commercial was compliant with a PG classification. The licensee submitted that CAD gave: the advertisement a J classification, which indicates that the commercial is fully compliant with the requirements of PG, but care should be exercised when placing in programs principally directed to children. 
The licensee submitted that it should not be found in breach of the Code by reason of clause 1.1.4.
CAD provides classification and information services to advertisers, agencies and production houses in relation to television commercials and infomercials. CAD is operated on behalf of the members of Free TV Australia. Free TV Australia is the industry body representing Australia's commercial free-to-air television broadcasters.[footnoteRef:6]  [6:  Free TV Commercials Advice, Classification Handbook, March 2018, p. 6.] 

Although the ACMA considers that the commercial was incorrectly classified and not broadcast in the appropriate classification zone, the ACMA nonetheless accepts the licensee’s submission that its non-compliance was due to reliance on information supplied by CAD. The ACMA also considers that despite its view that the commercial exceeded the PG classification category, in these circumstances, it was reasonable for the licensee to rely on the classification given by CAD.   
Therefore, the ACMA finds that the licensee’s non-compliance with clause 2.1.1 of the Code falls within the exception in clause 1.1.4(b) of the Code.


Attachment A
Transcript of video and audio in the program promotion for Venom broadcast on Seven on 29 September 2018
	Seconds
	ON SCREEN VISUAL
	AUDIO
	ON SCREEN TEXT

	0.00
	
	
	SONY [logo]
COLUMBIA [logo]
In Association with MARVEL [logo]

	
	Aerial shot of urban area.
	
	Check the classification [logo]
[presented for approximately 9 seconds at the bottom left-hand corner of the screen]
Venom [logo]
[presented for approximately 9 seconds at the bottom right-hand corner of the screen]


	0.01
	Medium close-up shot of Eddie Brock walking in a dimly lit corridor. 
	
	

	0.02
	Mid shot of Eddie Brock walking alongside a male in security clothing.
	Eddie Brock (voice over): I’m Eddie Brock I’m a reporter

	


	0.03
	Symbiotes in two glass containers moving around.
	MUSIC LYRIC: knock
	

	
	Medium close up of Eddie Brock walking in a dark room.
	Eddie Brock (voice over): I found something really bad. 
	

	0.04
	Symbiote moving in a glass container. 
	MUSIC LYRIC: Knock knock knock let the devil in.
	

	
	Medium close up of Eddie Brock with symbiote entering his body through his chest while he has a pained expression on his face and his arms are in the air.
	
	

	0.06
	Close up of Eddie Brock with his mouth open and a pained expression on his face as the symbiote appears to be moving through his body. 
	
	

	
	Close up of just Eddie Brock’s face. His eyes appear glazed over and bright blue as though he is being taken over by the symbiote.
	
	

	0.07
	Medium close up of the Venom character, facing the camera as Eddie Brock transforms into Venom. Venom’s mouth opens, revealing a number of sharp teeth and a large tongue protruding from Venom’s mouth with drool dripping from it.
	Eddie Brock/Venom (voice over): I have been taken
	

	0.08
	‘THIS OCTOBER’ (white smoky text over black background)
	BACKGROUND MUSIC: Hip Hop- style beat starts and plays throughout
	THIS OCTOBER 
[appears in large print in the middle of the screen]

	0.10
	Wide Screen aerial shot of an urban area.
	
	

	
	Long shot of Eddie Brock standing side on and facing two males.
	Eddie Brock (voice over): We cannot
	Venom [logo]
[switched to the bottom right-hand bottom corner of the scene for the next 15 seconds]
IN CINEMAS OCTOBER 4
[presented for approximately 15 seconds at the bottom right-hand corner of the screen]


	0.10
	Front on mid shot of Eddie Brock. He is covered in sweat.
	
	

	0.11
	Over the shoulder shot of Eddie Brock showing front angle of two men. Eddie Brock’s arm extending across the room and around one man’s neck, before flinging the man through the air. 

	
	

	
	Shot of unidentifiable male flying mid-air towards the camera. 
	
	

	
	Long shot of unidentifiable male flying mid-air towards a wall.
	
	

	0.12
	Medium close up of Eddie Brock in a door way facing camera.
	Eddie Brock (voice over): Hurt people
	

	0.13
	Medium close up of Eddie Brock leaning back with symbiote leaning towards him.
Venom has protruding teeth/fangs and large green coloured eyes. 
	Venom (voice over): The way I see it we can do whatever we want.
	

	0.14
	Medium close up of male looking down with Venom’s hand around his neck.
	
	

	
	Long shot of Venom holding male by the neck and lifting him off the ground.
	
	

	0.16
	Medium close up of Venom holding man by the neck. The man’s mouth is wide open. It is possible to make out Venom’s teeth and jaw.
	Man being held by Venom: Screams arrrrrrrrrrrr
	

	
	Over the shoulder shot of man creating medium close up of Venom. 
Mouth open baring teeth Venom lunges towards the man and opens mouth with drooling tongue poking out towards the man’s face.
	
	

	0.17
	Aerial shot over a bridge towards an urban area.
	MUSIC LYRICS: They ain’t going to know what hit ’em, think it’s time to go get ‘em
	

	0.18
	Long shot of Eddie Brock riding a motorcycle along a street, opening his arms/wings and causing two cars beside him to become airborne and crash.
	
	

	0.19
	Unidentified alien creature standing on a desk opening his large wings to wipe equipment from desks in front of him.
	
	

	
	Large explosion with body flying toward the camera. 
	
	

	0.20
	Mid shot of female. 
	
	

	0.21
	Medium close up of Venom landing on the street and leaning towards the camera baring teeth with mouth wide open.
	
	


	
	Side on mid shot of Venom grabbing a man by the neck.
	Man in grocery store: What the hell are you?
	

	0.22
	Shot over the shoulder of Venom. It is possible to see one side of Venom’s teeth. 
Venom’s right arm is placed on the left shoulder and around the neck of the man.
	
	

	0.23
	Medium close up of Eddie Brock in hybrid state becoming Venom.
Left side of face (facing camera is Eddie Brock), right side of face (facing camera) is Venom. Although the Venom half of the mouth is closed the fangs/teeth are clear.
	Eddie Brock/Venom Hybrid: We are Venom
	

	0.25
	Medium close up of Venom facing the camera, mouth open, teeth bared and tongue out, drool flying from mouth, lunging towards the camera ending up as an extreme close up down Venom’s throat. Filmed from the point of view of the victim of Venom.
	MUSIC LYRIC: Knock knock let the devil in.
	

	0.26
	‘VENOM’ (white text over black background)
	Voice Over: Venom 
Music beat in background
	VENOM 
[appears in large smoky print in the middle of the screen]

	0.27
	‘IN CINEMAS OCTOBER 4’ (white text on a black background)
	Voice Over continued: In cinemas October 4
	IN CINEMAS OCTOBER 4
VenomTheMovie.net and #Venom 
Soundtrack on Sony classical 
MARVEL [logo], 
COLUMBIA PICTURES [logo] 
Illegible [logo] 



Attachment B
Extracts of the complaints to the licensee and the ACMA 
Complaint to the licensee dated 29 September 2018:
[…]
We wish to lodge a complaint about the placement of a trailer for the cinema film Venom (M) during the half time break (approx. 3.15pm) in the AFL Grand Final broadcast by Seven Adelaide on Saturday 29 September 2018.

In our view, the appropriate classification for this trailer would be M, and as such it should not have been placed at this time, and in this sports broadcast which would have had an audience of thousands of young children enjoying the Grand Final experience with their families.

Such a sports broadcast would be considered to be classified PG, and it was in a PG time slot.

The trailer featured a scary image of a horrible looking reptile lunging towards the screen with its mouth open and fangs bared. While relatively short, the images in this trailer did not have “mild impact”, and were therefore unsuitable for a PG audience, which would have been known to include young children. The presence of parents would not have mitigated the impact of this image, as it could not have been anticipated. The trailer itself was a poor and inappropriate fit with the content of such a widely watched sporting telecast.

We have also watched the official trailer from which the televised trailer would have been created. In our view, a trailer suitable for the time and character of that telecast could have been created which did not include the reptile lunging towards the screen. 

[…]

Complaint to the ACMA dated 19 November 2018:
[…]
On 29 September 2018, [we] lodged a complaint to Seven Adelaide about the placement of a trailer for the M classified cinema film Venom shown during a major daytime sports broadcast. This trailer was … unsuitable for the time and occasion of the screening. 

[…]
The Seven Network has responded in writing, rejecting this complaint.  [Complainant] requests that the ACMA investigates, under Sec.149 of the Broadcasting Services Act, [complainant’s] complaint about this aspect of Seven’s broadcasting services. 
[Complainant’s] complaint is in regard to Seven’s compliance with a code of practice (CTCIP 2.1.1, 2.2.1) that applies to those services and that is included in the Register of codes of practice; and there is a relevant code of practice (7.3.3 (a))  relating to the handling of complaints of that kind—and [complainants have] received a response within that period but considers that response to be inadequate. (BSA 148 (a)(ii), (b) and (c)(ii). 
We note the licensee’s reliance on the classification of this trailer as J (or PG = Parental Guidance Recommended/ Care in placement), by the Commercials Advice Division (CAD) of Free TV Australia. We also note that CAD’s Classification Handbook states that “as a general rule, the content of the TVC will dictate its classification and it may then be broadcast in the permitted classification zone/s.”
[We] submit that:
· the CAD has erred in its assessment that this trailer has mild impact,

· the licensee has erred in its reliance on this classification, and

· the licensee has erred in choosing to place this advertisement in a sports program (the AFL Grand Final) when the audience could be expected to include very large numbers of children.
The licensee’s response is inadequate in that it fails to respond to the major point of [our] complaint, that is, the impact of the image of the horrible reptile lunging towards the screen.
Seven claims that “brief depictions of imagery help establish the dramatic tone” and that “portrayals of violence are unrealistic as they involve an alien”. These statements show a lack of understanding of the way that children react to even the briefest of scary images, and to unrealistic but scary characters. 
Reliable research supports [our] long held concerns that scary content:

· scares younger children more than older ones, with children under the age of 10 years being most vulnerable;

· is scary whether it's fact or fiction, and younger children will be more scared by scary fantasy material;

· is scary even if the image appears for only a few seconds; and 

· can trigger enduring harms. 

On this basis we submit that the impact of the trailer was higher than ‘mild’ and the CAD should not have taken into account the brevity of the image in classifying the trailer as J. If this is correct it means that Seven, in turn, was relying on erroneous advice from the CAD.
We ask that our original letter to Seven Adelaide, and the supporting arguments provided in this letter, be taken into account when considering this referral.

Attachment C
Licensee’s response and submissions
Extracts from licensee response to the complainant dated 17 October 2018:
[…]
Thank you for taking the time to contact the Seven Network in writing to express the [your views] regarding the placement of a commercial for the movie Venom, broadcast on 29 September 2018 at 3.18 pm, during the AFL Grand Final.

We appreciate the concerns [the complainant] raised, and agree the importance of ensuring the material we air is appropriate for its audience.

As you are aware, the material broadcast on Australian free-to-air television is regulated in accordance with the Commercial Television Industry Code of Practice (the Code). The Code is registered by the Australian Communications and Media Authority and provides that you may refer to them if you are dissatisfied with our response, insofar as your comments constitute a complaint under the Code. You can access a copy of the Code and what it covers at www.freetv.com.au

Section 2 of the Code stipulates that except for news, current affairs and sporting programs, all material for broadcast (including commercials) must be appropriately classified and once classified it may only be broadcast within the times allowed by that classification. Essentially, each day is divided into classification zones which are based on the majority audience normally viewing at that time.

As required by the Code, the commercial for Venom (M classification) was independently classified by the responsible body, Commercials Advice (CAD) and provided with a J (PG equivalent) classification. The J classification is given to commercials for cinema films that are rated PG, M or MA, but only show content in the advertisement itself that is suitable for the PG (Parental Guidance Recommended) classification period.

The commercial was broadcast at 3.18 pm in a PG (Parental Guidance Recommended) classification zone, during the AFL Grand Final between Collingwood and West Coast. PG material may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. Depictions of violence must be inexplicit and restrained. Supernatural or mild horror themes may be included.

The commercial opens with a shot of a city skyline, followed by brief shots of a man walking,
and of tubes of matter. The matter from the tubes is then shown fusing with the man. An experiment is then shown taking place. The now-alien man is then shown engaging in several dramatic interactions with people. The promotion concludes with a man asking the alien what he is, with the alien answering "I'm venom", and the movie's name and release date being shown on screen.

While the commercial briefly shows the characters in various dramatic scenarios where they are seemingly battling against an alien creature, there is no direct or graphic depiction of physical harm. The portrayals of violence are unrealistic, as they involve an alien. The commercial does not spell out in any detail what it is going on, with the brief depictions of imagery helping to establish the dramatic tone typical of popular science fiction.

For the reasons above, we are satisfied the commercial was suitably mild and appropriately classified for the J classification. Thereby its placement fully complied with the Code. That said, it is most certainly not our intention to upset our viewers and we sincerely regret any concern or distress this commercial may have caused.

[…]
Extract from the licensee submission to the ACMA dated 14 December 2018:
[…]
1. Classification — General Rules — clause 2.1.1

Clause 2.1.1 of the Code provides that subject to the exceptions in section 2.3, all
Programs and non-Program material (including Program Promotions) must be:
a) classified in accordance with the criteria set out at Appendix 1; and
b) broadcast in accordance with the classification zones set out at section 2.2.
As set out in our response to the complainant […], Seven maintains its view that the Broadcast was classified in accordance with the Code and was afforded the appropriate classification of PG [Parental Guidance Recommended].

Venom is a 2018 American superhero feature film classified M (Mature) and based on the Marvel Comics character of the same name. As is typical of the immensely popular Marvel pantheon, the film is filled with flights of supernatural fancy, telling the story of an alien life form known as a 'symbiote' which bonds with its human host, journalist Eddie Brock. Together, Eddie and the 'symbiote' become the character 'Venom', a superhero that fights against the forces of evil in the form of bio-engineering corporation Life Foundation.

The commercial commences with Eddie introducing himself in voice over, "I'm Eddie Brock. I am a reporter." We then see the process of Eddie's physical transformation into the Venom character, culminating in a slime-like substance enveloping him. In voice over he says, "I have been taken."

As is customary of modern superhero films, the titular character of Venom strives to conquer conflicting internal emotions, with the next segment of the commercial pivoting to Eddie's wish to temper Venom's impulses as part of his broader quest for justice. Venom reaches with its arm and lifts a man by the neck as Eddie says in voice over, "We may not hurt people." A husky voice responds, "The way I see it, we can do whatever we want". Venom then leans forward to a man in his grasp and pokes out his tongue.

A sequence of action and special effects follows amidst an aerial nightscape of San Francisco. Eddie races on a motor bike toward the camera. Cars crash around him. A winged creature turns to flaming orange. A human form can be seen tumbling against the glow. A woman stares in amazement.

The commercial reaches its climax in a rather candy coloured grocery store, where a man in Venom's grasp asks, "What the hell are you?" In a close shot showing half of Eddie's face inside Venom's hood, a resonant voice replies "We are Venom." Ooze then quickly obscures all of Eddie's face and Venom's open mouth expands towards the camera. The text "Venom" in smoky lettering appears on screen.

Appendix 1 of the Code provides as follows in respect of material classified PG:

· Material classified PG may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. All elements must be justified by context.

· the Depictions of violence must be inexplicit and restrained. More leeway is permitted when the depiction is stylised and/or unrealistic. 

· Supernatural or mild horror themes may be included.

Material in the Broadcast contains adult concepts such as conflicting internal emotive forces, and the eternal fight between the forces of good and evil in society. The treatment however is mild in impact in accordance with the Code, with the overall tone and visual style typical of the style of fantasy commonly found in popular feature films made from comic books.

The depictions of violence are inexplicit and restrained, with the action scenes brief and lacking detail. While some stunts and special effects are used, no character is seen to come to physical harm or be physically injured. The Code provides that more leeway is permitted when the depiction of violence is stylised and/or unrealistic. To this end, violence in the Broadcast is indeed both stylised and unrealistic, set as it is in a comic book fantasy world and starring a half man/half alien creature with superpowers.
The supernatural themes included in the Broadcast, wherein an alien and a human morph into one superhero character plays on familiar tropes; the forces of good and evil, power and temptation and loss of boundary and transformation. The treatment overall is suitably mild, stabilised by Eddie's calm voice over narration and his exchanges with Venom that are both conversational and intimate in tone.
The display of Venom's mouth, teeth and tongue are well worn motifs in the world of children's folk tales and fairy stories, with the concept of being bitten, devoured and swallowed a common feature of those forms of narrative. "Little Red Riding Hood", "Jack and the Beanstalk," and "The Three Little Pigs" explore these concepts within tales for extremely young children, while "The Twits" by Roald Dahl explores these ideas for an older 'tween' audience. In exploring these ideas, the Broadcast ensures any sense of menace is mediated with a comedic edge. For example, in holding a man in his grasp, Venom seems more likely to lick the fellow than to eat him.

In [the complainant’s] correspondence to the ACMA the complainant has expressed specific reservation in regards to the final shot of the Broadcast where the character of Venom lunges toward the screen. The complainant takes particular issue on the basis that the brevity of the image heightens its impact beyond mild, and uses this as a foundation for asserting that a PG classification was incorrectly applied.

The Code however provides that the suitability of material for broadcast will depend on a range of factors far beyond simply 'brevity'. Those factors include context, purpose of a sequence and tone. To this end, the shot to which the complainant has referred is a diluted version of the popular 'jump scare' technique, wherein after being initially startled, the viewer is quickly reminded that all is in fact right with the world. It is an intentionally artificial effect, the enduring response in the viewer not being fear but a sense of almost comical relief. It is an intentionally article effect, and not dissimilar from the theatrical thrills historically associated with children's pantomime. It is telling that this technique is used at the very end of the Broadcast, so that the viewer is immediately reminded of the fantasy context when the next advertisement begins or the program resumes.

Over and above this, any element of shock that may be associated with application of the technique is strongly mitigated by the fantastic and comedic tone. Further, no persons are seen to be injured, in fact we do not even see what the Venom character is lunging towards.

Seven has carefully viewed the Broadcast in question, with specific consideration given to the merit of the production, the purpose of a sequence, the tone, the camera work and the treatment of the material, and is satisfied that the Broadcast was appropriately classified PG in accordance with the Code.

2. Classification zones — PG Classification Zone — clause 2.2.1

Clause 2.2.1 of the Code provides that material that has been classified C, P, G or PG may be broadcast at any time.

The commercial for Venom was broadcast at 3.18 pm during Seven's telecast of the 2018 AFL Grand Final. As material classified PG may be broadcast at any time, the commercial for Venom was broadcast in accordance with the Code.

While the commercial was correctly classified as PG, Seven will point out that data on Seven's telecast of the 2018 AFL Grand Final shows that only of 9% of viewers in
Adelaide were under 15 years old.
[…]
Extract from further licensee submission to the ACMA dated 27 March 2019:
[…]

Clause 1.1.4 of the Code provides that a Licensee will not be in breach of the Code if a non­ compliance was due to ‘reasonable reliance by the Licensee on information supplied by another person.’

In accordance with industry practice across the free to air commercial television sector, the commercial for Venom was classified by Commercials Advice (CAD). CAD determined that the commercial was compliant with PG (Parental Guidance Recommended).

In reaching its view on the classification of the commercial for Venom, CAD deemed that its impact was in the upper range of mild (an element of the PG classification), but lower than moderate (an element of the M classification). In such a scenario, for the purposes of guiding broadcasters in scheduling decisions, CAD gives the advertisement a J classification, which indicates that the commercial is fully compliant with the requirements of PG, but care should be exercised when placing in programs principally directed to children. Seven followed CAD's advice and exercised the required care by scheduling the commercial during the AFL Grand Final, where 91% of the viewing audience was over 15 years old.

For this reason, if the ACMA maintains the view that the commercial for Venom should have been classified M, Seven submits that we should not be found in breach of the Code by reason of clause 1.1.4.

In relation to the appropriateness of the classification given by CAD, we note that Venom is a spin off from the popular Spiderman franchise and was released in Australia in October 2018 amid a large scale global marketing campaign. The movie grossed $855 million worldwide and $15 million in Australia. The local marketing campaign included free-to-air and subscription television, online and social media, and outdoor advertising on billboards and public transport. The ideas and the associated imagery of the movie Venom were very widely available within the broader Australian community.

The Official Trailer (2) of Venom[footnoteRef:7], which features the Venom character lunging open mouthed towards the camera at both the opening and the conclusion of the trailer, has been viewed 65 million times on YouTube, which is nearly twice the amount of views for trailers of any of the other movies from the popular Spiderman franchise.[footnoteRef:8] [7:  https://www.youtube.com/watch?v=xLCn88bfW1o ]  [8:  https://www.flickeringmyth.com/2018/06/venom-trailer-has-more-views-than-any-spider-man-movie-trailer/ ] 


For this reason, we maintain the view that the trailer was appropriately classified as PG, given that the imagery of the film had entered mainstream community consciousness, through unfettered availability on multiple mediums, including unrestricted availability on online platforms and outdoor advertising.

[…]

[image: ]
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