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Background
In October 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into The Alan Jones Breakfast Show (the program).
The program was broadcast on 2GB by Harbour Radio Pty Ltd (the licensee) on 23 August 2018 from 5.30 am to 9.00 am.
Thirty people contacted the ACMA to complain about the host of the program using the term ‘nigger’ in the broadcast, asserting it was racist and highly offensive. 
The ACMA investigated two complaints under 2.1.4 and 2.2 of the Commercial Radio Code of Practice (2017) (revised in 2018) (the Code).
The program
The Alan Jones Breakfast Show is a talk back program, described in these terms: 
Australia’s most popular talkback presenter, Alan Jones is a phenomenon. He’s described by many as the nation’s greatest orator and motivational speaker. Alan has the mind and capacity to make complex issues understandable to the largest Breakfast audience in Australia.[footnoteRef:2]  [2:  https://www.2gb.com/show/the-alan-jones-breakfast-show/, accessed on 13 November 2018.] 

The relevant program included a segment where Mr Jones gave his opinions about the Liberal Party leadership challenge (the segment). This included querying whether the challenger, The Hon. Peter Dutton, MP ‘had the numbers’ to get a petition signed for a party room meeting. 
Mr Jones stated, ‘The nigger in the woodpile here, if one can use that expression, and I am not going to yield to people who tell us that certain words in the language are forbidden, the person who’s playing hard to get here is Mathias Cormann’. 
A transcript of the segment is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:3] [3:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaints (extracts at Attachment B) and submissions from the licensee (extracts at Attachment C). Other sources are identified in this report where relevant.
Issue 1: Incite hatred, serious contempt or severe ridicule because of race
Relevant Code provision 
2. 	Material not suitable for broadcast
2.1. 	A Licensee must not broadcast a Program which in all of the circumstances:
[…]		
2.1.4.	is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; 
[…]
2.5.	Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented:
2.5.1.	reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or
2.5.2.	in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Finding
[bookmark: _Hlk529872453]The ACMA finds that the licensee did not breach 2.1.4 of the Code. 
Reasons
To assess compliance, the ACMA has addressed the following questions:
· [bookmark: _Hlk529958667]Did the program identify a person or group of persons on a relevant basis?
· Was the program likely to incite hatred against, serious contempt for, or severe ridicule of that person or group of persons on that basis?
· If so, was the material presented in such a way that met the requirements of 2.5 of the Code?
Complainant 1 submitted to the ACMA that: 
Alan Jones on his breakfast show […] referred to someone (specifically a [politician]) as a 'Nigger In the woods' and then doubled down on that by saying he doesn't recognise that he shouldn't say and use that word Nigger. Given the cultural and historical context, that word has a very LARGE inciteful and significant racial meaning and Alan Jones would be very aware of that. […] As such I believe that this is a clear violation […] of 2.1.4 of the code. 
[…]
The Apology he offered is irrelevant; an Apology does not forgive the stupidity of using language designed and formed to degrade one race versus another; specifically when caveated by the statement that he does not accept limitations on his right to use certain language.  
This is not an issue of free speech; this is an issue of community harm and needs to be curtailed. Given the recent racial tensions around Sudanese gangs; immigration etcetera it is reasonable to think that this could incite racial violence […] this is a clear violation of the code.
The licensee submitted to the ACMA:
In this case, the context of Mr Jones' use of the phrase was in reference to leadership instability within the Australian Liberal Party, and Mr Jones did not refer to a person of colour, but rather a politician, Mathias Cormann. This figure of speech has historically meant, and was in this case intended by Mr Jones to mean, unwillingness on the part of Mr Cormann to disclose important information regarding his voting intentions.
[…]
In particular, 2GB notes:
· Mr Jones' use of this expression about Mathias Cormann is incapable of conveying any meaning about people of colour;
· The use of the phrase was not such as to meet the high threshold of inciting or urging the emotions of hatred, contempt or ridicule about people of colour. In context, the particular words and phrase in question were not used to demean or denigrate any person because of their race, religion or ethnicity.
Did the program identify a person or group of persons on a relevant basis?
The statement of concern was:
[bookmark: _Hlk530499491]The nigger in the woodpile here, if one can use that expression, and I am not going to yield to people who tell us that certain words in the language are forbidden, the person who’s playing hard to get here is Mathias Cormann.
The licensee has submitted that the phrase was used in reference to a politician (Mathias Cormann), and not a person of colour, so was ‘incapable of conveying any meaning about people of colour’. 
The ACMA accepts that the phrase was used in reference to Australian politics, and not a dark-skinned person. However, it does not necessarily follow that use of the term ‘nigger’ in the colloquial phrase ‘nigger in the woodpile’ was devoid of any racial connotation or meaning.
[bookmark: _Hlk530500706]The Macquarie Dictionary defines ‘nigger’ as a ‘derogatory’, ‘racist’ term for a ‘dark-skinned person’, ‘especially of Africa or of African descent’, ‘an Aboriginal person’ or ‘a Maori’ (NZ). Its use is widely viewed as ‘extremely offensive’ and is avoided, ‘even in the colloquial phrase’ (‘nigger in the woodpile’).[footnoteRef:4] The colloquial phrase inherently associates dark-skinned persons with a ‘hidden or unexpected difficulty’[footnoteRef:5]; to ‘some fact of considerable importance that is not disclosed; something suspicious or wrong’.[footnoteRef:6] [4:  https://www.macquariedictionary.com.au/features/word/search/?word=nigger&search_word_type=Dictionary, accessed 20 November 2018. ]  [5:  Ibid.]  [6:  Funk, Charles Earle (2001) Heavens to Betsy! And other curious sayings. HarperCollins Publishers, New York, p136.] 

The ACMA considers the ordinary, reasonable listener would have understood that in the segment the phrase was used with respect to a politician. However, they would also have been aware that the phrase ‘nigger in the woodpile’ is an offensive turn of phrase, specifically referring to ‘dark-skinned’ persons, such as persons of African, Aboriginal or Maori descent.
Accordingly, the ACMA is satisfied that the broadcast identified ‘dark-skinned’ persons on the basis of race.
Was the program likely to incite hatred against, serious contempt for, or severe ridicule of that person or group of persons on that basis?
‘Likely’, ‘in all of the circumstances’ 
Use of the words, ‘likely’ ‘in all of the circumstances’ imposes an objective test and implies a real and not remote possibility; something which is probable. 
‘Incite’
To assess whether the program was likely to ‘incite’, the ACMA asks if the segment was likely to have urged a reasonable person to share feelings of hatred, contempt or ridicule on the basis of race. Material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others. 
This incitement or provocation can be achieved through comments made about a person or group; there is no requirement that those comments include a specific call to action. There is no need for proof of intention to incite or that any one was in fact incited. 
Hatred, serious contempt, severe ridicule
The inclusion of the term ‘hatred’, and the adjectives ‘serious’ and ‘severe’ contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response. 
In this case, the ACMA must consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of hatred, serious contempt or severe ridicule against dark-skinned people because of their race.
‘Because of’ 
The incitement to hatred, serious contempt or severe ridicule, must occur on a basis specified in 2.1.4. The phrase ‘because of’ requires that there be an identifiable causal link between the prohibited ground (race) and the action complained of (hatred, serious contempt or severe ridicule).  
Discussion
The licensee submitted that following the broadcast, Mr Jones delivered multiple apologies on-air that were also added to the online podcast of the program, and that he had posted apologies on Facebook and Twitter. 
The ACMA acknowledges the licensee made these apologies in a timely manner, shortly after the broadcast. The fact of these later apologies, however, is not relevant to whether the broadcast breached the Code.
Within the broadcast, ‘nigger’ was used in an outmoded phrase to indicate ‘a hidden or unexpected difficulty’ with predicting the outcome of the leadership spill. 
The ordinary reasonable listener would have been aware of the sensitivities around use of the term ‘nigger’ in contemporary Australian discourse, and the negative associations with its past use. It follows that the ordinary reasonable listener would have understood ‘nigger in the woodpile’ to be an offensive, racially derogative turn of phrase.
As stated, material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion. There must be something that positively stimulates that reaction in others. 
The ACMA notes the phrase, as used within the broadcast, was not accompanied by any other language expressing hatred or contempt or ridicule toward dark-skinned people because of their race, nor did it contain any element of incitement. There was no other reference to dark-skinned people or people of African, Aboriginal or Maori descent, nor was there any narrative throughout the broadcast about race. Finally, the listener was not further invited to make negative judgments about dark-skinned people, because of their race.
While the licensee broadcast a term widely considered racist and offensive, the ACMA does not consider that the high threshold test of likely incitement of ‘hatred’ or ‘serious contempt’ or ‘severe ridicule’ was met, as required for a breach of this provision.
Accordingly, the ACMA’s finding is that the licensee did not breach 2.1.4 of the Code.
Issue 2: Decency
Relevant Code provision 
2. 	Material not suitable for broadcast
[bookmark: _Hlk531083136]2.2.	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program. 
Finding
[bookmark: _Hlk529872562]The ACMA finds the licensee breached 2.2 of the Code.
Reasons
To assess compliance, the ACMA has addressed the following questions:
· [bookmark: _Hlk530147161]What would the ordinary reasonable listener have understood the material to convey? 
· What are the demographic characteristics of the audience? 
· [bookmark: _Hlk530147211]In light of the above, did the material offend against any generally accepted standards of decency?
Complainant 2 submitted to the ACMA: 
Alan Jones used the expression "nigger in the woodpile" to describe actions of some Liberal Party members during the lead up to the Leadership spill when the Prime Minister Malcolm Turnbull was deposed. This expression is racist and has long been accepted as racist in our society. He even said he knew that the expression was inappropriate to use but said he [wouldn’t] be told what to say by those who wouldn't approve of the use of the word "nigger".
Alan Jones later apologised for the use of the word. However, an apology is not enough in this case. He has used the word on air previously referring to Malcolm Turnbull. He has form in saying offensive things and sometimes apologising without any true contrition or intention to modify his behaviour. Alan Jones and 2GB should be censured […] for the use of the word "nigger" on air. An apology from Jones is not enough in [this] instance particularly as he has used the word before and is quite likely to again.
The licensee submitted:
In this case, the context of Mr Jones' use of the phrase was in reference to leadership instability within the Australian Liberal Party, and Mr Jones did not refer to a person of colour, but rather a politician, Mathias Cormann.  This figure of speech has historically meant, and was in this case intended by Mr Jones to mean, unwillingness on the part of Mr Cormann to disclose important information regarding his voting intentions.
[bookmark: _Hlk956030]The licensee submitted audience demographic data for The Alan Jones Breakfast Show for the survey period in which the broadcast occurred. It argued that with an average listener age of 59.5 years, use of such a colloquialism in this context, would not have been considered offensive because Mr Jones's audience grew up at a time when such words were not yet considered to be offensive. 
What would the ordinary reasonable listener have understood the material to convey? 
The segment comprised the host of the program, Mr Jones, briefly sharing his opinions on the unfolding Liberal Party leadership spill, and alleged manoeuvring within the party. Mr Jones conjectured that:
The nigger in the woodpile here, if one can use that expression, and I am not going to yield to people who tell us that certain words in the language are forbidden, the person who’s playing hard to get here is Mathias Cormann.
Mr Jones’s tone was measured throughout and was not abusive or aggressive. The statement in question was used in the course of political commentary. 
The ACMA is of the view that the ordinary, reasonable listener would have understood the phrase was used by the host to query whether Mr Dutton would receive enough signatures to call a party meeting, and the role of Mr Cormann in the signing of the petition. 
[bookmark: _Hlk1136518]As discussed under Issue 1, the ordinary, reasonable listener would also have been aware that the use of the term ‘nigger’ is widely understood to be a racially derogatory term that has the capacity to cause offence. The ACMA also considers the ordinary reasonable listener would have understood Mr Jones’s reference to ‘forbidden’ language, meant that, he too, was aware of its potential to cause offence, but decided to use it anyway.
What are the demographic characteristics of the audience?
The licensee submitted that 83.5% of Mr Jones’s listeners are aged 40+, with the average age being 59.5 years. 
While 2.2 requires the ACMA to ‘have regard to’ the demographic characteristics of the audience of the relevant program, it does not confine the ACMA to considering only the standards prevailing within that subset, or core audience.


In light of the above, did the material offend against any generally accepted standards of decency?
Provision 2.2 requires the ACMA to consider the meaning of the phrase ‘generally accepted standards of decency’.
The objects of the BSA include the promotion of the availability of a diverse range of radio services to audiences throughout Australia. Another object is to encourage providers of broadcasting services to respect community standards in the provision of program material. 
Diverse audiences in Australia will not have all their tastes and standards in common. Members of the community may accept that some material that they find coarse or offensive would not be similarly judged by others. People tend to accept, up to a point, the right of others to have such material broadcast during programs to which they listen.
The ACMA considers that material will not offend against ‘generally accepted standards of decency’ simply because it has ‘shock value’, is distasteful or has the effect of making a person feel uncomfortable. In deciding whether a breach has occurred, the ACMA will reflect on whether material offends against generally accepted standards to such an extent that it is unsuitable for broadcast. 
‘Generally accepted standards of decency’ refers to the current consensus of recognised present-day standards of propriety. In this regard some guidance is provided by the courts which have said that community standards will be those of the average person who can be summed up as moderate, and ‘not given to thoughtless emotional reaction’ nor ‘given to pedantic analysis’.[footnoteRef:7] [7:  Mackinlay v Wiley [1971] WAR 3 at 25. ] 

The average person recognises that standards of decency are not fixed, either over time or across all sections of the community. 
In considering compliance with 2.2, one of the relevant factors is the likely audience expectations of the program at the time of the broadcast.
The licensee submitted that ‘use of a colloquialism such as this in this context would […] not have been considered offensive’, as the core demographic ‘grew up at a time that such words were not yet considered to be offensive’. 
The ACMA does not accept this view. The wider community, including the core demographic group, would be aware that the term ‘nigger’, regardless of its past usage, was not an accepted part of everyday language in the Australian community, and had not been for some time.
While not determinative, the ACMA notes that thirty people contacted the ACMA to complain about the broadcast, and the broadcast attracted significant social media commentary, including from Indigenous community groups, about the offence caused by the use of the word.[footnoteRef:8] This was indicative of concern about the broadcast within the community. [8:  Including: Nungas Community, Facebook, August 23, 2018; Wiradjuri News, Facebook, 28 August 2018; Sovereign Union, Facebook 24 August 2018, accessed 13 February 2019.] 

The ACMA notes that many of the people who contacted the ACMA were concerned that Mr Jones had previously used the phrase,[footnoteRef:9] for which he had received negative media coverage, suggesting he would be aware it was capable of causing offence.  [9:  For example: The Alan Jones Breakfast Show, 13th May 2013; The Alan Jones Breakfast Show, 25th June 2012; The Alan Jones Breakfast Show, 9th June 2011; The Alan Jones Breakfast Show, 22nd February 2011; The Alan Jones Breakfast Show, 22nd February 2007.] 

The licensee submitted that referring to the expectations of the ‘wider community’, in justifying a breach finding, was beyond the ACMA's remit with respect to 2.2, and approached ‘censorship’, setting an unsatisfactory precedent for the broadcast of offensive language and explicit content.
As noted above, the ACMA is not confined to considering only the standards prevailing within the core audience. In this case, consideration of the offensiveness of a term within the wider community was a relevant consideration. 
However, the ACMA notes that there is unlikely to be any individual word that cannot be broadcast on radio because it offends generally accepted standards of decency per se. Circumstance and context will invariably be relevant.
In this particular case, the ACMA has identified three matters of circumstance and context as particularly relevant:
1. The use of a word by the host of the program, which is accepted as being highly offensive for general use in contemporary Australia: ‘nigger’;
2. The use of that word in a turn of phrase that associates dark-skinned people with some hidden or unexpected difficulty;
3. The use of the phrase, followed by Mr Jones’s assertion that he would not ‘yield to people who tell us that certain words in the language are forbidden’, indicating he was aware of the potential for offence—but was unapologetic about it. This assertion conveyed to the listener that the host had deliberately determined to use the phrase notwithstanding his knowledge that it would offend. This exacerbated the potential for offence.
Additionally, the ACMA notes that the licensee, in responding to complainants, accepted that the content in question did not meet its editorial standards. Moreover, the host acknowledged in his apology that the use of the term was offensive, and not appropriate for broadcast. 
Having regard to the foregoing, the ACMA finds that the content did not meet generally accepted standards of decency. 
Accordingly, the licensee breached 2.2 of the Code.


Attachment A
Transcript of relevant extract of The Alan Jones Breakfast Show broadcast on 2GB on 23 August 2018. 
Alan Jones:	Well…Canberra is a complete mess. There’s talk of D-Day for Peter Dutton, I won’t bore you with too much of this today, but everyone’s interested, I guess, across Australia in where we are, and I’ll try and explain it to you, as I see it. The suggestions are now, that is this morning, that is after last night, that Peter Dutton mightn’t have the numbers. Now Dutton has the numbers, you’ve got to be careful how you say this so we’re not giving you out the wrong information, however, to get a second party room meeting, this is the nub of it, a petition has to be signed and that petition must be signed by more than 50 percent of the members of the Parliamentary Liberal party. And that’s the problem, because there are people pledging support to Dutton, and Malcolm Turnbull is right out of all of this; they’ve had a gutful of him, but some are not signing the petition, until in fact they see who else has signed it. Now there are different reports […] But they are mobilising to block Dutton. The nigger in the woodpile here, if one can use that expression, and I am not going to yield to people who tell us that certain words in the language are forbidden, the person who’s playing hard to get here is Mathias Cormann. Mathias Cormann indicated last night that he could no longer support the Prime Minister, but he wouldn’t sign the petition.
Attachment B
Complaints 
Complainant 1
[bookmark: _Hlk530398932]Extracts of complaint to the licensee dated 23 August 2018:
Alan Jones used the phrase 'Nigger in the woods' today to describe a person he doesn't like. I find the use of the word 'Nigger' to be offensive and [repugnant] in a number of ways - to the African's, African Americans as used by slave owners and hatred KKK movement and generally as racist term. Also to then use that on air against anyone is horrendous. Does he think he's above social manners and good grace? 
[bookmark: _Hlk530398952]Extracts of complaint to the ACMA dated 10 October 2018:
I recently made a complaint to Macquarie Radio regarding a particular broadcast by Alan Jones on his breakfast show where he referred to someone (specifically a [politician]) as a 'Nigger In the woods' and then doubled down on that by saying he doesn't recognise that he shouldn't say and use that word Nigger. 
Given the cultural and historical context, that word has a very LARGE inciteful and significant racial meaning and Alan Jones would be very aware of that […].
I believe that this is a clear violation not only of 18C of the Discrimination Act (cth) 1975 but of 2.1.4 of the code […]. 
The Apology he offered is irrelevant; an Apology does not forgive the stupidity of using language designed and formed to degrade one race versus another; specifically when caveated by the statement that he does not accept limitations on his right to use certain language.  
This is not an issue of free speech; this is an issue of community harm and needs to be curtailed. Given the recent racial tensions around Sudanese gangs; immigration etcetera it is reasonable to think that this could incite racial violence; if even in a SINGLE person. 
Like the laws or not; this is a clear violation of the code. 


Complainant 2
Extracts of complaint to the licensee dated 24 August 2018:
I am absolutely disgusted that Alan Jones used the phrase "nigger in the woodpile" on live radio on your station 2GB. I am asking for you to sack him. He might bring you some decent ratings. I don't know about that. I can tell you that your company is demeaned and [diminished] by your continued support of Alan Jones.
Extracts of complaint to the ACMA dated 9 October 2018:
2.2. of the Commercial Radio Code of Practice states that program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program. 

I believe that Alan Jones breached this standard and should be censured […]. Alan Jones used the expression "nigger in the woodpile" to describe actions of some Liberal Party members during the lead up to the Leadership spill when the Prime Minister Malcolm Turnbull was deposed. This expression is racist and has long been accepted as racist in our society. He even said he knew that the expression was inappropriate to use but said he [wouldn’t] be told what to say by those who wouldn't approve of the use of the word "nigger" 

Alan Jones later apologised for the use of the word. However an apology is not enough in this case. He has used the word on air previously referring to Malcolm Turnbull. He has form in saying offensive things and sometimes apologising without any true contrition or intention to modify his behaviour. Alan Jones and 2GB should be censured […] for the use of the word "nigger" on air. An apology from Jones is not enough in [this] instance particularly as he has used the word before and is quite likely to again […].



Attachment C
Licensee’s response and submissions
Extracts of the licensee’s responses to complainant 1 and complainant 2, dated 5 October 2018 (substantively identical responses):
[…] this feedback has been brought to the attention of Mr Alan Jones AO and swift action was taken as detailed below. Consequently, the Station is able to provide you with the following response which I hope resolves your complaint.
The Broadcast
Your complaint was about the use by Mr Jones of the colloquialism “n***** in the woodpile” in reference to leadership changes within the Liberal Party. This figure of speech has been used to mean an unwillingness to disclose something of importance. In context therefore, it was not used to demean or denigrate any person because of their race, religion or ethnicity and so could not be considered vilification for the purposes of clause 2.1.4 of the Code.
Having said that, the Station acknowledges that the phrase and the particular word it contains are offensive and should not have been broadcast. The Station and Mr Jones therefore took swift action following the Broadcast, as follows.
1.	Within hours of the Broadcast, Mr Jones posted the following apology on Twitter:
“We all make mistakes. This morning on 2GB and 4BC I spoke about the covert actions of some political operatives in the current leadership challenges within the Liberal Party... I used an old and offensive figure of speech that I regret saying. People should be honest and forthright in their actions and that is not happening in the Liberal Party right now. I will have more to say on this tomorrow.”
2.	In addition, on 24 August 2018, Mr Jones offered the following apology (Apology) on-air on the Alan Jones Breakfast Show:
“Look, before I go any further, there has been a lot of media coverage about a phrase I used on air yesterday and it clearly was not appropriate for the broadcast, and elsewhere yesterday I made that point. But I made that point again today. This, of course, is a live medium and we all make mistakes, and the phrase was a mistake. We do have mechanisms to prevent these things going to air, and I think you’re all familiar with the delay mechanism, and therefore someone in my team (I am told) should have exercised that mechanism. I think that’s a little unfair to the people in my team – the mistake was mine, the responsibility is mine, the comment was mine. It should not have gone to air. That is my fault, and my fault alone. I shouldn’t have said it. As I have said, that’s my fault and I accept that. I have already stated that it was offensive. When these things happen, all you can do is apologise. I have no difficulty doing that. I have never had any difficulty doing that. If you make a mistake, you have got to fess up. There is no-one else to blame but me. The fact is that in this kind of broadcast, as you know as a listener, we’re going one-hundred miles an hour and my team work feverishly. There is not a minute to spare, so to ask them to monitor everything that comes out of my mouth is unfair to them. That responsibility is mine. I am an experienced broadcaster and I’ve got to be able to handle all of that without someone holding my hand. Yesterday, I broadcast a phrase that was inappropriate and I accept not only that it was offensive but I accept the critics too – the criticism is legitimate. So I apologise here, and given that not everyone listens to the program for every minute of the broadcast, I will be making this comment at various stages during the broadcast so that people understand the level of contrition.”
3.	At his own election, Mr Jones repeated the Apology twice more during the 24 August show.
4.	The Apology was made available, and is still available, via the Alan Jones Breakfast Show Facebook page, accompanied by this statement:
“Yesterday, I broadcasted a phrase that was inappropriate. I accept not only was it offensive, but the criticism is legitimate. Radio is a live medium and we all make mistakes. This was a mistake and I have no difficulty in apologising.”
5.	A recording of the Apology is also available on the Station’s website.
As it is clear that you have taken offence to the Broadcast I would like to extend an unreserved apology to you on behalf of the Station and Mr Jones as well. I trust this resolves your complaint, and would like to thank you for taking the time to provide feedback on the Station’s programming.
Extracts of licensee submission to the ACMA dated 8 November 2018:
Re: Investigation about The Alan Jones Breakfast Show broadcast on 2GB on 23 August 2018 (ACMA reference Bl-441)
[...]
Clause 2.2 of the Code (offend generally accepted standards of decency)
Both complaints relate to Mr Jones' use of the phrase "n***** in the woodpile" during the Broadcast.
2GB recognises that the particular word (the "N-Word") may be offensive when used about people of colour. However, the word was in common usage as recently as the 1980s in Australia without widespread awareness of its negative racial connotations. Indeed:
· The NSW Anti-Discrimination Act was enacted in 1977 and the Federal Racial Discrimination Act was only enacted in 1975;
· Some Australian place names contained the N-Word until only last year;
· As recently as 2010, a Queensland magistrate found that a facsimile message using this word, sent by a 62 year old male, was not offensive, stating "The words used were crude, unattractive and direct, but were not offensive to a reasonable person."(https://www.news.com.au/national/judge-rules-n-word-not-offensive/news-story/2158f5f4973eae1b5e29b5bffbd7eeea);
· In the case of Hagan v Trustees of the Toowoomba Sports Ground Trust [2000] FCA 1615 (unreported), his Honour Justice Drummond made it clear that the word was not inherently racist or offensive. Its offensiveness or otherwise depended on its context, such that the use of the word N-Word in a stadium sign was found not to offend section 18C of the Racial Discrimination Act; and
· In a decision of the ACMA in 2012 (4EL Decision), the ACMA found use of the phrase "work like a n*****" on 4EL did not breach the equivalent provision of the Code in place in 2012. The ACMA stated:
In the present case, the caller's tone did not convey aggression or contempt. The word was not repeated or used in a sustained attack on the relevant racial group.
Nor, as outlined above, was there any surrounding material that could be considered offensive in racial terms.
(https:/ / www.acma.gov.au/ -/m edia/ Broadcasting-lnvestigations/lnvestigation ­ reports/Radio-investigations/ pdf-pre-2013/4el-report_2874-doc.doc?la=en)
Similarly, the phrase "N***** in the woodpile", whilst it contains the N-Word and for this reason is best avoided, is not a racist slur when used in context. Indeed, the ABC's Media Watch program commented on the use of this phrase by Margo Kingston in 2003:
It's not a racist slur ... The phrase "nigger in the woodpile" is a colloquialism, which means a hidden or unacknowledged problem. Some people may feel it's in bad taste, but we wouldn't pick up someone for using the term in context.
(https:/ /www.dailytelegraph.com.au/ blogs/tim-blair/ he-was-just-foIlowing-the-fairfax-style ­ guide/news-story/6f26f72f87684c35dc63a124e3193629)
In this case, the context of Mr Jones' use of the phrase was in reference to leadership instability within the Australian Liberal Party, and Mr Jones did not refer to a person of colour, but rather a politician, Mathias Cormann.  This figure of speech has historically meant, and was in this case intended by Mr Jones to mean, unwillingness on the part of Mr Cormann to disclose important information regarding his voting intentions.

[bookmark: _Hlk530406248]Attached is audience demographic data for the Alan Jones Breakfast Show in the relevant survey period. With an average listener age of 59.5, use of a colloquialism such as this in this context would, in 2GB's submission, not have been considered offensive. The demographic of Mr Jones' audience grew up at a time that such words were not yet considered to be offensive. This audience demographic is analogous to the audience of the relevant station in the 4EL Decision, which was 55+, and in relation to which, the ACMA decided:
The ACMA accepts that in this context term 'work like a nigger' was used in an outmoded sense to mean' work exceptionally hard' rather than as a racial slur.
The likely audience for the program comprises mature adults, able to understand that the speaker's purpose, in this instance, was not to make a racially offensive remark but to comment positively on the conduct of a recently-elected parliamentarian and his staff.
Clause 2.1.4 of the Code (incite hatred, serious contempt, or severe ridicule because of an ethnicity, nationality or race)

2GB submits that for the reasons set out above in relation to clause 2.2, the use of the expression "N***** in the woodpile" by Mr Jones in this context did not breach of clause 2.1.4 of the Code. In particular, 2GB notes:
· Mr Jones' use of this expression about Mathias Cormann is incapable of conveying any meaning about people of colour;
· The use of the phrase was not such as to meet the high threshold of inciting or urging the emotions of hatred, contempt or ridicule about people of colour. In context, the particular words and phrase in question were not used to demean or denigrate any person because of their race, religion or ethnicity.
It follows that 2GB submits that the appropriate finding, should the ACMA decide to investigate the complaints against the submissions above, is a no breach finding.
Action taken by 2GB

Notwithstanding the discussion above, 2GB is of the view that the broadcast did not meet its editorial standards. Accordingly, upon becoming aware that the phrase had been broadcast, Mr Jones and 2GB took the following action:
1. Within hours, Mr Jones had posted an apology to Twitter and Facebook, and these are still available online (Screenshots attached).
2. During broadcast of his show on 24 August 2018, Mr Jones offered an extensive on-air apology (Apology) (Transcription attached).
3. At his own election, the Apology was repeated twice more within the 24 August 2018 show and is available on the 2GB and 4BC websites, as well as within the podcast of the 24 August 2018 show: https://www.2gb.com/ podcast/alan-jones-full-show-august-24th-2/ 
[…]
Age Demographic Breakdown
83.5% of Alan’s listeners are aged 40+. TWO in FIVE are aged between 35-64. Alan’s’ listeners are evenly split; 51% males | 49 females. The average age is 59.5 years old
[…]
Extracts of licensee submission to the ACMA dated 11 February 2019:
Radio 2GB makes the following submissions in relation to the Report:
[…]
2. [Irrelevant consideration] The ACMA's use of the Macquarie Dictionary definition of the word "nigger" in the context of the phrase "nigger in the woodpile" (Phrase).  
The ACMA has chosen to import an Australian definition (thereby including people of Aboriginal or Maori descent) into an inherently American phrase, which is inappropriate in context.  No ordinary reasonable listener would assume that the Phrase would refer to Aboriginal or Maori people. 
The Phrase has historical context which derives from construction of underground slavery escape routes in America just prior to the Civil War, and means a fact that is undisclosed; use of the word “nigger” in the Phrase is metaphorical and does not literally refer to people of colour.  The Phrase has a provenance such that no ordinary reasonable listener would assume the Phrase, particularly as it was used in context, was used to literally refer to people of colour from America, let alone Aboriginal or Maori people. 
3. [No evidence] The ACMA's description of the Phrase.  
The ACMA has relied on a 1955 American publication (updated in 2001) to describe the phrase as inherently associating dark-skinned people with a hidden or unexpected difficulty.  2GB does not have access to the 2001 version of this publication, however the original 1955 edition of this book does not support this interpretation. The phrase is used to describe something hidden or undisclosed; and metaphorically that thing is a person of colour.  However no negative connotation, other than being undisclosed or hidden, is attributed by the Phrase to the person of colour. 
4. [No evidence] The ACMA's repeated attribution to the ordinary reasonable reader that the Phrase was an offensive turn of phrase.  
The question the ACMA must answer is whether use of the Phrase was "offensive having regard to the demographic characteristics of the audience of the particular program".  By attributing an awareness that the Phrase was offensive to the ordinary reasonable listener, the ACMA has created a logical circuity or non-sequitur whereby the "awareness" is said to drive the finding that the Phrase is offensive, in effect assuming what the ACMA is trying to prove.  To answer the question of whether the Phrase offended “generally accepted standards of decency” the ACMA must rely on evidence of those standards of decency, not self-fulfilling assumptions about them.
[…]
6. [Procedural Fairness] The ACMA's disregard of the demographic characteristics of the audience.  
The ACMA is required to have regard to what a listener with the demographic characteristics of the program’s audience would regard as offensive.  In the Report, the ACMA notes that Code 2.2 requires it to have regard to the demographic characteristics of the audience but then proceeds to refer to the expectations of the "wider community, including the core demographic" in justifying a breach finding.  In 2GB's submission, this goes beyond the ACMA's remit with respect to Code 2.2, approaches censorship, and sets an unsatisfactory precedent for offensive language and explicit content on other stations that has previously been permitted based on the demographic of those stations' audiences.  
7. [Procedural Fairness] The ACMA's failure to take into account the Licensee's submissions and its own previous decisions.  
The Report does not address the ACMA's own decision of 2012 which is directly analogous and opposed to this preliminary decision.  The ACMA also refers to a 1971 decision of an English court to determine everyday standards of propriety, but does not have regard to the two recent Australian cases cited in 2GB's submissions which are directly relevant to the question of whether the N-word is itself offensive[…]
8. [Irrelevant Considerations] The ACMA's three matters of circumstance cited in favour of a breach finding (p8).
As mentioned above, when seeking to determine whether content "offends generally accepted standards of decency", it is not appropriate for the ACMA to have regard to item 1 which fundamentally assumes what is being determined.  Item 2 has also been discussed above. The meaning of the Phrase imputes no negative connotation to people of colour. Item 3 suggests that Licensees should avoid any content that they know might offend a particular listener to avoid breach of Code 2.2.  This is patently incorrect, contradicts the ACMA's earlier statements, and constitutes an unacceptable burden on freedom of speech.
9. [Irrelevant Considerations] The ACMA's regard to the Licensee's submission that the Phrase did not meet its editorial standards in determining that the matter "offended generally accepted standards of decency" (p8).  
Any licensee’s self-imposed editorial standards have no bearing on a determination regarding what offends “generally accepted standards of decency”.
10. [Irrelevant Considerations] The ACMA’s regard to Mr Jones’ on-air acknowledgement that the Phrase was offensive and not appropriate for broadcast.  
Again, the presenter’s perception of whether the phrase was offensive, or not suitable for broadcast, is not relevant to the determination of what offends “generally accepted standards of decency”.
It follows from the above that 2GB does not consider the reasons presented in the Report to be sufficient to support the ACMA’s preliminary breach finding. 
[…]
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