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	Licensee
	Channel Seven Queensland Pty. Limited

	Station
	Seven

	Type of service
	Commercial broadcasting—television

	Name of programs
	[bookmark: _Hlk530056585]Sunrise, The Morning Show, Morning News, The Daily Edition, Seven News at 4, 6pm Townsville News, 6:30pm replay of the 6pm Brisbane News and Weekend Sunrise

	Dates of broadcasts
	21 September 2018 and 22 September 2018

	Relevant legislation 
	Broadcasting Services Act 1992

	Date Finalised
	27 November 2018

	Decision
	· Breach of subsection 130ZR(1) of Part 9D [captioning programs between 6 am and midnight on free-to-air primary television channels]
· Breach of subsection 130ZR(1) disregarded as subsection 130ZUB(1) [disregarding breaches caused by significant, unforeseen technical difficulties] is applicable
· No breach of paragraph 7(1)(o) of Schedule 2 [licence condition to comply with Part 9D]




Background
In October 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a complaint about Sunrise and Weekend Sunrise.
The programs were broadcast on Channel Seven by Channel Seven Queensland Pty. Limited (the licensee) on 21 September 2018 and 22 September 2018.
The ACMA received a complaint alleging that the Sunrise and Weekend Sunrise programs were not captioned on the dates above.
Upon further enquiry, in addition to Sunrise aired on 21 September 2018 and Weekend Sunrise aired on 22 September 2018, the licensee advised the ACMA that The Morning Show, The Morning News, Seven News at 4, The 6pm Townsville News and the 6:30pm replay of the 6pm Brisbane News aired on 21 September 2018 were not captioned.
The ACMA has investigated the licensee’s compliance with subsection 130ZR(1) of Part 9D of the BSA.
The programs
Sunrise is a magazine style program, described as: 
Wake up to a better breakfast with Samantha Armytage and David Koch for all the latest news, sport and weather.[footnoteRef:1] [1:  https://www.7plus.com.au/sunrise accessed 12 November 2018] 

The Morning Show is a magazine style program described as: 
Join Larry Emdur and Kylie Gillies each morning for a variety of segments on the latest news, entertainment and other hot topics.[footnoteRef:2] [2:  https://www.7plus.com.au/the-morning-show accessed 12 November 2018] 

Seven Morning News is a news program described as:
Get the latest news, sport and weather from Australia and around the world.[footnoteRef:3] [3:  https://www.7plus.com.au/seven-morning-news accessed 12 November 2018] 

The Daily Edition is a magazine style program described as:
Catch up on all of the hottest issues from today's news and entertainment with lively discussions, interviews and crosses to newsmakers around the country.[footnoteRef:4] [4:  https://www.7plus.com.au/the-daily-edition accessed 12 November 2018] 

Seven News at 4 is a news program described as:
Seven brings you the latest developments in today's top stories at home and around the world, plus sport, finance and weather updates.[footnoteRef:5] [5:  https://7plus.com.au/live-tv accessed 12 November 2018] 

The 6pm Townsville News is a news program described as:
7News Townsville brings you the latest in local news, sport and weather weeknights at 6pm.[footnoteRef:6] [6:  https://www.facebook.com/pg/7NewsTownsville/about/?ref=page_internal accessed 12 November 2018] 

The 6pm Brisbane News is a news program described as:
The latest breaking news and headlines from Queensland, Brisbane and all other towns and cities in Queensland from 7News Australia.[footnoteRef:7] [7:  https://7plus.com.au/seven-news-brisbane accessed 12 November 2018] 

Weekend Sunrise is a magazine style program, described as:
Wake up to a better breakfast with the Weekend Sunrise team for all the latest entertainment, news, sport and weather.[footnoteRef:8] [8:  https://7plus.com.au/weekend-sunrise accessed 12 November 2018] 

Assessment and submissions
This investigation has taken into account the complaint (at Attachment A) and submissions from the licensee (at Attachment B). Other sources are identified in this report where relevant.
Issue 1: Did the licensee provide a captioning service for the broadcast of the program on 21 and 22 September 2018?
Relevant provisions of the BSA
Part 9D—Captioning
130ZR(1)
Each commercial television broadcasting broadcaster, and each national broadcaster, must provide a captioning service for: 
(a) television programs transmitted during designated viewing hours; and 
(b) television news or current affairs programs transmitted outside designated viewing hours.

130ZL(2) 
(1) For the purposes of the application of this Part to programs transmitted on or after 1 July 2014, designated viewing hours are the hours:
(a) beginning at 6 am each day or, if another time is prescribed, beginning at that prescribed time each day; and
(b) ending at midnight on the same day or, if another time is prescribed, ending at that prescribed time on the same day.
Finding
The licensee breached subsection 130ZR(1) of Part 9D of the BSA. 
Reasons
Under subsection 130ZR(1) of the BSA, the licensee must provide a captioning service for the programs as they were broadcast on the licensee’s primary television service during the designated viewing hours (the hours between 6 am and midnight each day).
The complainant submitted: 
The Sunrise and Weekend Sunrise broadcasts on Channel Seven on 21 and 22 September 2018 in Townsville were not captioned at all. 
In its submission dated 8 October 2018, the licensee conceded that it had not provided a captioning service for Sunrise, The Morning Show and Seven Morning News aired on 21 September 2018 and Weekend Sunrise aired on 22 September 2018.
In a further submission dated 7 November 2018, the licensee confirmed that in addition to the programs named above, The Daily Edition, Afternoon News (7 News at 4), 6pm Townsville News and the 6:30 pm replay of the 6pm Brisbane News aired on 21 September 2018 were also not captioned.
Accordingly, the licensee breached subsection 130ZR(1) of the BSA.
Issue 2: Does section 130ZUB of the BSA apply?
Relevant provisions of the BSA
Part 9D—Captioning
Division 2—Captioning obligations of commercial television broadcasting licensees and national broadcasters
130ZUB Certain breaches to be disregarded
(1) If:
a) apart from this subsection, a commercial television broadcasting licensee has breached a provision of this Division; and
b) the breach is attributable to significant difficulties of a technical or engineering nature for the licensee; and
c) those difficulties could not reasonably have been foreseen by the licensee;
then the breach is to be disregarded in determining whether the licensee has complied with the provision.
Finding
In accordance with subsection 130ZUB(1) of the BSA, the breach of subsection 130ZR(1) of the BSA by the licensee should be disregarded in determining whether the licensee has complied with its captioning obligations under Division 2 of Part 9D.
Reasons
Under subsection 130ZUB(1) of the BSA, a breach of a provision of Division 2, including subsection 130ZR(1), can be disregarded in determining whether the licensee has complied with its captioning obligations if:
· the breach was attributable to significant difficulties of a technical or engineering nature; and 
· the technical or engineering difficulties could not reasonably have been foreseen by the licensee.
Cause of the captioning failure
On 8 October 2018, the licensee submitted: 
On 21 September 2018, Seven experienced an issue which caused the Edge protocol convertor to stop working. The Edge device is central to the main Presentation automation system and communicates with eight of Channel Seven's thirteen transmission channels, impacting services into eight markets. This issue prompted our operators to switch to backup systems which restored services to air with limited features and provided time to identify the cause of the original fault. 
Full services were restored to air around 7.30 pm with functionality of file based [non-live] subtitled programs confirmed to have been working. Live functionality however was not able to be confined until the following day, wherein it was found to be faulty during the broadcast of Weekend Sunrise. On investigating the fault, it was determined that the issue with the Edge device had impacted the control port of the subtitling system, preventing the live subtitle feed being added to Channel 7 Townsville only, on both 21 September and 22 September 2018, during the periods in question.
The licensee submitted on 7 November 2018:
The outage of live closed captions was caused by an interplay of issues. First, a faulty card in a device automation controller caused a lock-out of the Edge Protocol Converter, impacting the running of the presentation automation system in eight markets. This issue prompted our operators to switch to backup systems which restored services to air with a limited mode of operations, meaning only limited graphics were functional, and video transitions such as mixes and fades were not achievable. The subtitling system remained fully operational while using the backup system, however given the severity of the initial problem, operators did not identify the lack of live captions in Townsville. 
[…]
On investigating the cause of the live captioning failure in Townsville, it was shown that the issue with the Edge device impacted the control port of the subtitling system, and in response the Townsville subtitle server storage device functioned in a sub-standard fashion. This prevented the live subtitle feed being added in Townsville, on both 21 September and 22 September 2018, during the periods in question.
Based on the available information, the ACMA accepts the licensee’s claim that a faulty card in a device automation controller caused a lock-out of the Edge Protocol Convertor and this had caused the failure to transmit captioning for the programs.
Significant difficulties of a technical or engineering nature
Given the captioning issues arose from the faulty card in the device automation controller which caused a lock-out of the Edge Protocol Convertor that prevented the transmission of captions, the ACMA has formed the view that the breach in captioning was attributable solely to significant difficulties of a technical nature. There is no evidence or reason to suspect that other factors, such as human error, played a role in this instance.  
Difficulties that could not reasonably have been foreseen
In assessing whether the difficulty that resulted in the captioning failure was reasonably foreseeable by the licensee, the ACMA has considered the following factors:
· whether the same or similar fault occurred before for the licensee or licensees within the same television network 
· the quality control system that had been in place before the fault occurred. 
Unprecedented nature of the fault
The licensee submitted that this was the first incident of a card failure in the device automation controller and the subtitle server storage device:
This scenario, in which the subtitle server storage device performed in a sub-standard fashion, causing the file-based captions to remain functional while live subtitles became non-functional, has not been experienced before and was not foreseeable. 
The failure of the card in the device automation controller, which was the initial technical issue in the chain of events as described above, was also not foreseeable. A card of this nature has previously not failed in the history of its operation. 
The ACMA has cross-referenced the information provided by the licensee with relevant records held by the ACMA, including records of investigations and complaints about captioning. The ACMA is not aware of any previous incidents of the same or similar faults affecting the licensee or other licensees within Channel Seven.  
Quality control processes
The licensee provided information about the quality control processes in place before the captioning fault:
In regards to the technical upkeep of equipment, the system is monitored by operators on a daily basis and undergoes technical checks once each week. Upgrades are performed in full accordance with manufacturer's recommendations. 
Given that this fault has not previously occurred, the ACMA accepts that the licensee had adequate quality control processes in place prior to this fault and that this fault could not have reasonably been foreseen. 
Steps taken to prevent the same fault reoccurring
The licensee submitted that it had taken action to prevent the fault from happening again.
In response to this issue, the faulty device automation controller card has been replaced. Procedures for checking the subtitle system have now been enhanced to ensure all subtitling modes are fully checked in the event that a similar incident should ever occur. The faulty subtitle server storage devices are also being replaced, with the manufacturer supplying replacements from the United Kingdom. 
In relation to the checking of live captions the licensee submitted:
In specific relation to file based (non-live) subtitles, under the new procedure these are to be checked by both the Master Control and Presentation Operators on advice from the technician involved in the technical incident. Live subtitles are also to be checked by both the Master Control and Presentation Operators on advice from the technician.  If live subtitles are not scheduled for transmission when the check is done, the playout channel will be transferred to a spare channel to allow the live check to be done on the channel in question.

Given that this was the licensee’s first time experiencing a fault of this nature and the quality control processes in place before the incident, the ACMA accepts that the difficulties could not have been reasonably foreseen. The ACMA also accepts that the steps taken by the licensee in addressing the fault is appropriate for preventing this fault from occurring in the future. 
Conclusion: Based on the evidence available, the ACMA is of the view that the failure to transmit captions was caused by a technical difficulty that could not have been reasonably foreseen.
Accordingly, the licensee’s breach of subsection 130ZR(1) of the BSA by failing to provide a captioning service in accordance with that subsection should be disregarded in accordance with subsection 130ZUB(1) of the BSA. 
Issue 3: Did the licensee comply with the licence condition set out in paragraph 7(1)(o) of Schedule 2 to the BSA?
Relevant provisions of the BSA
Schedule 2—Standard conditions
Clause 7 Conditions of commercial television broadcasting licences
1) Each commercial television broadcasting licence is subject to the following conditions:
(o) if a provision of Part 9D (which deals with captioning of television programs for the deaf and hearing impaired) applies to the licensee—the licensee will comply with that provision.
Finding
The ACMA found that the licensee complied with the licence condition as set out in paragraph 7(1)(o) of Schedule 2 to the BSA. 
Reasons 
For reasons outlined above, the licensee’s breach of subsection 130ZR(1) of Part 9D was disregarded as provided by subsection 130ZUB(1) of the BSA. Consequently, the licensee complied with the licence condition in paragraph 7(1)(o) of Schedule 2 to the BSA, which requires the licensee to comply with the relevant provisions in Part 9D of the BSA.


Attachment A
Complaint 
Extract of complaint to the ACMA dated 22 September 2018:
I wish to make you aware that Closed Captioned were not shown on Channel 7’s Sunrise program in Townsville on Friday 21st September 2018 and Saturday 22nd September 2018. I appreciate these are original programs and there is no legal requirement for them to have closed Captions on this program. 
There should be a moral obligation to provide for the members of the community, such as myself, who suffer severe hearing loss. This has not been a problem previously.
Attachment B
Licensee’s response and submissions
1. Extract from licensee’s initial response to the ACMA dated 8 October 2018
[…]
Did the licensee broadcast each of the Programs with captioning? 
Our investigation into this matter has shown that on 21 September 2018 captions were not broadcast during Sunrise, The Morning Show, and Morning News. On 22 September 2018 captions were not broadcast during Weekend Sunrise. 
The non-broadcast of captions was limited to Channel 7 Townsville and did not occur in any other stations in the 7Qld network. 
If the Programs were broadcast with captioning, please provide the ACMA with recordings of the broadcasts. If the licensee is aware of any technical reasons why captions for the Programs were not received in Townsville, please provide details. 
On 21 September 2018, Seven experienced an issue which caused the Edge protocol convertor to stop working. The Edge device is central to the main Presentation automation system and communicates with eight of Channel Seven's thirteen transmission channels, impacting services into eight markets. This issue prompted our operators to switch to backup systems which restored services to air with limited features and provided time to identify the cause of the original fault. 
Full services were restored to air around 7.30 pm with functionality of file based subtitled programs confirmed to have been working. Live functionality however was not able to be confirmed until the following day, wherein it was found to be faulty during the broadcast of Weekend Sunrise. On investigating the fault, it was determined that the issue with the Edge device had impacted the control port of the subtitling system, preventing the live subtitle feed being added to Channel 7 Townsville only, on both 21 September and 22 September 2018, during the periods in question. 
If the Programs were not broadcast with captioning, what were the reasons? Has the licensee taken any steps to prevent similar issues happening again? 
The overall severity of the incident was high for Seven and was treated seriously. The original cause of the issue has been identified as a faulty card in a device automation controller, which has since been replaced along with associated hardware. Procedures for checking the subtitle system have now been enhanced to ensure all subtitling modes are fully checked following an incident of this nature. 
Seven appreciates the importance of the captioning service that we provide to deaf and hearing impaired viewers and takes its captioning obligations very seriously. Changes have been made to the network to prevent a reoccurrence of this issue.



2. Extract from licensee’s response to the ACMA dated 16 October 2018
[…]
We refer to your email of 9 October 2018 requesting comments in relation to a captioning outage, and whether the outage may be disregarded, on the basis that it was attributable to significant difficulties of a technical or engineering nature, and those difficulties could not reasonably have been foreseen, in accordance with subsection 130ZUB(1) of the Broadcasting Services Act 1992 (Cth). 
As was described in our correspondence dated 8 October 2018, the outage was caused by an interplay of issues, namely that a faulty card in a device automation controller caused a lock-out of the Edge Protocol Converter, subsequently impacting the running of the presentation automation system in eight markets. 
The Seven technicians restored full services, at which time the functionality of the file based captioning system was confirmed to have not been impacted by the incident. Live functionality however was not able to be confirmed until the following day, wherein it was found to be faulty during the broadcast of Weekend Sunrise. 
On investigating the cause of the live captioning failure, it was shown that the issue with the Edge device impacted the control port of the subtitling system, and the subtitle server storage device functioned in a sub-standard fashion. This prevented the live subtitle feed being added to Channel 7 Townsville only, on both 21 September and 22 September 2018, during the periods in question. 
This scenario, in which the subtitle server storage device performed in a sub-standard fashion, causing the file-based captions to remain functional while live subtitles became non-functional, has not been experienced before and was not foreseeable. Other broadcasters in Australia do not use the same system so comparison is not possible. 
The failure of the card in the device automation controller, which was the initial technical issue in the chain of events as described above, was also not foreseeable. A card of this nature has previously not failed in the history of its operation. 
In regards to the technical upkeep of equipment, the system is monitored by operators on a daily basis and undergoes technical checks once each week. Upgrades are performed in full accordance with manufacturer's recommendations. 
In response to this issue, the faulty device automation controller card has been replaced. Procedures for checking the subtitle system have now been enhanced to ensure all subtitling modes are fully checked in the event that a similar incident should ever occur. The faulty subtitle server storage devices are also being replaced, with the manufacturer supplying replacements from the United Kingdom. 
For all these reasons, the outage was caused by significant difficulties of a technical or engineering nature, and these difficulties could not be foreseen. Seven is accordingly of the view that the outage should be disregarded. 
Seven appreciates the importance of the captioning service that we provide to deaf and hearing impaired viewers and takes its captioning obligations very seriously.



3. Extract from licensee’s response to the ACMA dated 7 November 2018
[…]
On 21 September 2018 Channel 7 Townsville did not display live closed captions during the live programs Sunrise, The Morning Show, Morning News, The Daily Edition, Afternoon News, 6pm Townsville News, and the 6.30 pm replay of the 6pm Brisbane news. Our correspondence to the ACMA dated 8 October 2018 did not show the full list of programs affected by the outage. Given the outage applied to live programming only and was intermittent, there was an error in collating the information that was supplied to the ACMA.
The outage of live closed captions was caused by an interplay of issues. First, a faulty card in a device automation controller caused a lock-out of the Edge Protocol Converter, impacting the running of the presentation automation system in eight markets. This issue prompted our operators to switch to backup systems which restored services to air with a limited mode of operations, meaning only limited graphics were functional, and video transitions such as mixes and fades were not achievable. The subtitling system remained fully operational while using the backup system, however given the severity of the initial problem, operators did not identify the lack of live captions in Townsville. 
Full services were restored to air around 7.30 pm, with functionality of file-based (non­live) subtitled programs confirmed to be working. Live functionality however was not able to confirmed until the following day 22 September 2018 at 9.30 am during Weekend Sunrise, wherein it was found to be faulty. The issue was rectified as soon as possible by technical intervention and no further live programming was affected. 
On investigating the cause of the live captioning failure in Townsville, it was shown that the issue with the Edge device impacted the control port of the subtitling system, and in response the Townsville subtitle server storage device functioned in a sub-standard fashion. This prevented the live subtitle feed being added in Townsville, on both 21 September and 22 September 2018, during the periods in question. 
This scenario, in which a subtitle server storage device caused file-based captions to remain functional while live subtitles were non-functional, has not been experienced before and was not foreseeable. Other broadcasters in Australia do not use the same system so comparison is not possible. The faulty subtitle server storage devices have now all been replaced using replacements supplied by the manufacturer in the United Kingdom. 
The failure of the card in the device automation controller, which was the initial technical issue in the chain of events was not foreseeable. A card of this nature has previously not failed in the history of its operation. It has since been replaced. 
In regards to the technical upkeep of equipment, the system is monitored by operators on a daily basis and undergoes technical checks once each week. Upgrades are performed in full accordance with manufacturer's recommendations. 
For all these reasons, the outage was caused by significant difficulties of a technical or engineering nature, and these difficulties could not be foreseen. Seven is accordingly of the view that the outage should be disregarded. 
Procedures for checking the subtitle system have now been enhanced to ensure all subtitling modes, both filed-based and live caption modes, are fully checked in the event of any technical incident which may impact performance of the subtitle system. 
While we have incorporated the answers to your questions dated 23 October in 2018 above, please find them answered discretely below:
1.You have identified Sunrise, The Morning Show, the Morning News and Weekend Sunrise as the only programs not captioned on 21 and 22 September 2018. Can you confirm if any other programs were also not captioned on these dates e.g. Daily Edition or the Evening News on 21 September 2018. If these programs were not affected, can you explain why they were able to be captioned when the other programs could not?
On 21 September 2018 Channel 7 Townsville did not display live closed captions during the live programs Sunrise, The Morning Show, Morning News, The Daily Edition, Afternoon News, 6pm Townsville News, and the 6.30 pm replay of the 6pm Brisbane news. Our correspondence to the ACMA dated 8 October 2018 did not show the full list of programs affected by the outage. Given the outage applied to live programming only and was intermittent, there was an error in collating the information that was supplied to the ACMA. 
2.At what time was the captioning error initially detected?
The error in the live captions was first detected on 22 September 2018 at 9.30 am and was promptly rectified via technical intervention. 
3.If there were issues with the Edge Protocol Converter, caption card and subtitle server storage device, why was Channel 7 Townsville affected and no other markets?
The initial problem was caused by a faulty card in a device automation controller, which impacted adversely on the Edge Protocol Converter, which then impacted adversely on the Townsville subtitle server storage device only. Failure of the Townsville subtitle server storage device in such a context was not foreseeable and the relevant equipment has now been replaced. 
4.Is it possible for the backup system to have live captioning functionality?
The backup system does have live captioning functionality. It worked in all markets prior to the main system being rebooted at 7.30pm on 21 September 2108, apart from Channel 7 Townsville, where the subtitle server storage device had failed.

4. Extract from licensee’s response to the ACMA dated 26 November 2018
Re: Captioning investigation – Sunrise Channel Seven QLD – Preliminary report BI-440 
[…]
In specific relation to file based (non-live) subtitles, under the new procedure these are to be checked by both the Master Control and Presentation Operators on advice from the technician involved in the technical incident. Live subtitles are also to be checked by both the Master Control and Presentation Operators on advice from the technician.  If live subtitles are not scheduled for transmission when the check is done, the playout channel will be transferred to a spare channel to allow the live check to be done on the channel in question.
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