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	[bookmark: _Hlk526854757]Network Investments Pty Ltd 

	Station
	WIN

	Type of service
	Commercial—television

	Name of program
	Ten Eyewitness News First at Five

	Date of broadcast
	8 September 2018

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised 2018)

	Date finalised
	6 February 2019

	Decision
	Breach of clause 2.3.3 [exercise care in selecting material for broadcast] 
Breach of clause 3.2.1 (a) [material which may cause distress]




Background
In September 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a report on Ten Eyewitness News First at Five (the program).
The program was broadcast on WIN by Network Investments Pty Ltd on 8 September 2018 at 5.00 pm.
The ACMA commenced an investigation after it received a complaint alleging the program contained ‘extreme violence not suitable for adults or children’ in the form of ‘images of the violent beating of a person’.
The ACMA has investigated the licensee’s compliance with clause 2.3.3 and clause 3.2.1 of the Commercial Television Industry Code of Practice 2015 (revised 2018) (the Code).
The program
Ten Eyewitness News First at Five is an hour-long news program, described on the WIN website as: 
Comprehensive coverage of local, national and overseas news. Includes sport and the latest weather.[footnoteRef:1] [1:  https://www.wintv.com.au/tvguide, accessed on 4 October 2018.] 

The program contained a report about a ‘brutal bashing’ which occurred in an East Melbourne street involving three male assailants and two male victims, following an Australian Football League (AFL) game. The report included footage of the assault.
The report lasted for approximately 26 seconds, comprised primarily of footage of the assault. The footage appears to have been filmed using a mobile device.
A transcript of the report is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the broadcast material which is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:2] [2:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (at Attachment B) and submissions from the broadcaster (at Attachment C). Other sources are identified in this report where relevant.
Issue 1: Exercise care in selecting material for broadcast
Relevant Code provisions 
2. Classification and Proscribed Material
[…]
2.3.3	News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to: 
a) 	the likely audience of the Program or Program Promotion; and 
b)	any identifiable public interest reason for presenting the Program or Program Promotion. 
Finding
The licensee breached clause 2.3.3 of the Code. 
Reasons
To determine whether the licensee exercised care in selecting the material for broadcast, the ACMA has addressed the following questions: 
· Was the program a news or current affairs program?
· What was the likely audience of the program?
· What was the public interest reason for presenting the material?
The complainant stated: 
The 5 o’clock News showed extreme violence not suitable for adults or children. I heard no warnings because I had muted the tv while talking to someone. The images of the violent beating of a person are not for human consumption.
The licensee submitted:
· [bookmark: _Hlk527366968]The program broadcast on Saturday 8 September 2018 included a report that three men had been charged over an assault in East Melbourne on 7 September 2018, following the first AFL qualifying final match between Richmond and Hawthorn at the Melbourne Cricket Ground.
· [bookmark: _Hlk527365295]The material was broadcast in the public interest because the police-sanctioned footage was used to update the public about the progress of the police investigation, as a public appeal for information, and to inform members of the public of criminal activity and serious anti-social conduct.
· The likely audience for the program was adult in nature, and the matter and the footage received widespread coverage in other media outlets across the country.
· Sufficient care was exercised in selecting the material for broadcast because the footage was indistinct, grainy and blurred to obscure any inappropriate content. Not all the footage of the incident was shown. The participants were not shown in close-up. No audio of the incident accompanied the footage. The footage provided context to the report. In addition, the news presenter introduced the story by referring to a ‘brutal bashing’, signalling the nature of the content.
Was the program a news or current affairs program?
Ten Eyewitness News First at Five is a program comprised of ‘comprehensive coverage of local, national and overseas news’. The program is therefore a news program for the purpose of the Code. 
What was the likely audience of the program?
The licensee submitted that the program attracts a predominantly adult audience. The ACMA accepts that the likely audience for the program was adult.
What was the public interest reason for presenting the material? 
The licensee submitted that broadcasting the material was in the public interest, for the following reasons:
· as a public appeal for information
· to update the public about the progress of the police investigation
· to inform members of the public of criminal activity and serious anti-social conduct.
Public appeal for information
Footage of an assault may ordinarily be a vital part of a public appeal for information, and therefore an identifiable public interest reason to broadcast such material. The licensee stated that the previous day’s mobile phone vision had been released by the Victorian Police as part of their public appeal for help to identify the unknown assailants. The licensee further stated that the footage was shown widely across various media on 7 and 8 September 2018. However, the ACMA notes that the broadcast did not include an appeal for information from the public, which weakens the claim that there was a public interest reason to broadcast the material. 
The news presenter stated that the assailants had been charged over the assault and ‘will face court in December’. Consequently, the identifiable public interest reason of a public appeal for information for identification purposes was not applicable at the time of broadcast. 
Update the public about the police investigation and inform the public of criminal activity
The report included footage of an assault that depicted violent and anti-social conduct.
The ACMA accepts the licensee’s submission that updating the public about the police investigation and informing the public of criminal activity were valid public interest reasons to report on the ‘bashing’. However, it is noted that the report included:
· footage of real violence, in the form of an assault which occupied 20 seconds of the 26 second report, depicting a victim being punched in the face approximately 15 times
· some punches resulting in the victim’s head being thrust backwards as he was punched in the face
· some apparent blood detail
· no footage, other than footage of the assault.
The ACMA notes that the licensee took steps to lower the impact of the violence depicted in the footage, with post-production effects such as blurring. However, blood detail remained apparent, in the form of a victim depicted with a red face while being punched repeatedly in the face. The footage had no audio. However, the news presenter’s commentary about the injuries sustained during the ‘brutal assault’ coincided with the footage presented on screen. This offset, at least partially, any reduction in the impact brought about by the absence of audio.
The ACMA considers that the intentional use of footage depicting real violence of the kind that was shown was excessive and disproportionate to the public interest reasons identified by the licensee for showing the material.
Accordingly, the ACMA considers that the broadcast of the footage was not justified in the public interest. 
For these reasons, the ACMA is of the view that the licensee did not exercise sufficient care in selecting the material for broadcast.
Accordingly, the licensee breached clause 2.3.3 of the Code.
Issue 2: Material which may cause distress
Relevant Code provisions 
3. News and Current Affairs
[…]
3.2 Material which may cause distress 
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must: 
a) 	not include material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so; and 
b) 	include a spoken warning before a segment that contains material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers having regard to the likely audience of the Program; and
[…]
d) 	exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; and
e) 	have regard to the feelings of relatives and viewers when including images of dead bodies or people who are seriously wounded, taking into account the relevant public interest.
Finding
The licensee breached subclause 3.2.1 (a) of the Code.
Reasons
Subclause 3.2.1(a): Material likely to seriously distress or offend a substantial number of viewers
The complaint to the ACMA was that the footage of the assault included ‘extreme violence not suitable for adults or children’.
The licensee submitted:
· The footage did not meet the high threshold of seriously distressing or seriously offending a substantial number of viewers.
· The footage was grainy and blurred to obscure any inappropriate content. Not all the footage of the incident was shown. The participants were not shown in close-up. No audio of the incident accompanied the footage. The footage provided context to the report. The story did not contain any vision of the wounds or injuries suffered by the victims.
· Neither WIN Television nor Network Ten received any Code complaints about the report.
Subclause 3.2.1(a) prevents the inclusion of material in a broadcast that will have a serious impact on viewers, having regard to the likely audience of the program and the public interest. 
The subclause sets a high threshold for a breach, given the material must be likely to seriously distress or seriously offend a substantial number of viewers. The use of the adjectives ‘seriously’ and ‘substantial’, contemplates a very strong response in a large number of viewers.
The licensee submitted to the ACMA that neither WIN Television nor Network Ten received any Code complaints about this report. Compliance with this provision is not determined by the number of complaints received by a licensee, although the ACMA accepts that it may assist in assessing whether the kind of material that was broadcast would have likely seriously distressed or offended a substantial number of viewers. Compliance with this provision is determined by the nature of the content and any public interest reasons for broadcasting it.
The footage depicted a victim being punched repeatedly in the face by an assailant sitting astride him on the ground. The footage also included a partial view of another victim who was attacked by two assailants in the background. Other depictions included an assailant running towards a victim on the ground and appearing to kick and repeatedly punch him.
The news presenter commented that the assault was ‘brutal’ and that ‘one man was knocked unconscious after being repeatedly kicked and punched in the head’. This commentary highlighted the serious consequences of the violent attack.
The use of footage which depicted real violence, in the form of a vicious assault, was likely to provoke a very strong response in a large number of viewers.
The ACMA accepts the licensee’s submission that there was a public interest reason to cover this story to update the public about the police investigation and to report on this violent and anti-social behaviour. The ACMA also accepts that the audience for this particular program was primarily adult. 
However, the ACMA does not consider that there were public interest reasons for the broadcast of footage of a victim being punched repeatedly in the face, approximately 15 times for approximately 20 seconds.
It is the ACMA’s view that, for the above reasons, the licensee could not reasonably be of the opinion that the material was not likely to seriously distress a substantial number of viewers. 
Accordingly, as the ACMA considers that there was no public interest reason that justified the broadcast of the material, the licensee breached clause 3.2.1 of the Code.


Attachment A
Transcript of the relevant report broadcast on Ten Eyewitness News First at Five on WIN on 8 September 2018 
	DURATION
	ON SCREEN VISUAL
	AUDIO

	00.00
	Medium close-up shot of news presenter, Lachlan Kennedy, in the studio.
[On Screen Text: ten eyewitness NEWS FIRST AT FIVE] (remains on screen for the duration of the report)
	Three men have been charged over a brutal bashing after Thursday night’s first AFL final

	00.06
	(Footage of an assault which took place on the side of the street)
Long shot depiction of assailant 1 who kicks victim 1 in the back of his head while on the ground.
Assailant 1 drags victim 1 from the back of his jacket and throws him on his back.
Assailant 1 repeatedly punches victim 1 in the face – approximately 3 times.
[On Screen Text: EAST MELBOURNE]

	The two male victims were attacked as they walked along Wellington Parade in East Melbourne, early yesterday morning.

	00.12
	(Footage of the assault continued) 
Victim 1 raises his hand and foot while being punched repeatedly in the face by assailant 1 – approximately another 6 times.
Victim 1 appears to have a bloodied face (red face – despite blurry visual effect superimposed over original footage).
Assailant 2 bends down to punch victim 2 repeatedly while on the ground behind victim 1. 
	One man was knocked unconscious after being repeatedly kicked and punched in the head.

	00.18

	(Footage of the assault continued) 
Assailant 1 sits astride victim 1 and continues to punch in a downward motion directly into the victim’s face repeatedly – approximately another 6 times. The victim’s arm is held down by the assailant.
Assailant 2 appears to make a run towards victim 2 and kick him. Victim 2 is on the ground behind victim 1.
Assailant 3 appears to raise his arm and swing his fist down in a forceful manner, towards victim 2.
	His friend has facial injuries and a broken arm. Their alleged attackers, all aged in their twenties, will face court in December.

	00.27
	Medium close-up shot of news presenter, Lachlan Kennedy, in the studio.
	



Attachment B
Complaint 
Complaint to the ACMA dated 8 September 2018:
The 5 o’clock News showed extreme violence not suitable for adults or children. I heard no warnings because I had muted the tv while talking to someone. The images of the violent beating of a person are not for human consumption.

Attachment C
Licensee’s submissions
1. Extracts of the licensee submission to the ACMA dated 8 October 2018:
The Program

Ten Eyewitness News First at Five is an hour long news program broadcast on weeknights at 5.00 pm. The program covers local, national and world news, and includes sport and weather. The weekend edition is a national bulletin.

The program broadcast on Saturday 8 September 2018 included a report that three men had been charged over an assault in East Melbourne on 7 September 2018, following the first AFL qualifying final match between Richmond and Hawthorn at the Melbourne Cricket Ground.

Issue 1: Exercise care in the selection of material

Relevant Code provision

2.3.3 News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to:

a) the likely audience of the Program or Program Promotion; and
b) any identifiable public interest reason for presenting the Program or Program Promotion.

Comments on Code compliance

Ten Eyewitness News First at Five attracts a predominantly adult audience and is not a program directed towards children. Utilising Regional TAM for the Northern Rivers region for the Ten Eyewitness News broadcast on WIN on 8 September 2018, their data reveals that total people watching percentage 0-17 was 0.0% and total people percentage 18+ was 100.0%.

The material was broadcast in the public interest. The previous day mobile phone vision had been released by the Victorian Police as part of their public appeal for help from anyone who witnessed the assault or who may have been able to identify the unknown assailants. This footage was shown widely across various media on the 7 and 8 of September 2018. We consider it was in the public interest to show this police-sanctioned footage to update the public about the progress of the police investigation and public appeal for information and to inform members of the public of criminal activity and serious anti-social conduct.

Sufficient care was exercised in selecting the material for broadcast. The footage was indistinct, grainy and blurred to obscure any inappropriate content. Not all the footage of the incident was shown. The participants were not shown in close-up. No audio of the incident accompanied the footage. The footage provided context to the report. In addition, the news presenter introduced the story by referring to a “brutal bashing”, signalling the nature of the content.

The significant public interest was reflected by the widespread coverage of the matter, including the footage, in other media outlets across the country.

Given the likely audience for the program was adult in nature and that there was an identifiable public interest reason for the report, we submit that sufficient care was exercised in selecting material for broadcast.

Issue 2: Material which may cause distress

Relevant Code provision

3.2.1 In broadcasting a news or Current Affairs Program, a Licensee must:

a) not include material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so; and

b) include a spoken warning before a segment that contains material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers having regard to the likely audience of the Program; and

d) exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; and

e) have regard to the feelings of relatives and viewers when including images of dead bodies or people who are seriously wounded, taking into account the relevant public interest.

Comments on Code compliance

Subclause 3.2.1(a): Seriously distress or seriously offend a substantial number of viewers

Subclause 3.2.1(a) prevents the inclusion of material in a broadcast that will have a serious impact on viewers, having regard to the likely audience of the program and the public interest.
The ACMA has previously stated that the subclause sets a high threshold for a breach, meaning the material must be likely to seriously distress or seriously offend a substantial number of viewers. The use of the adjectives ‘seriously’ and ‘substantial’, contemplates a very strong response in a large number of viewers.

We submit that the footage did not meet this high threshold. As described above, the footage was indistinct, grainy and blurred to obscure any inappropriate content. Not all the footage of the incident was shown. The participants were not shown in close-up. No audio of the incident
accompanied the footage. The footage provided context to the report. The story did not contain any vision of the wounds or injuries suffered by the victims.

We note that only one complaint was sent anonymously and directly to the ACMA. Neither WIN Television nor Network Ten received any Code complaints about this report.

Subclause 3.2.1(b): Spoken warning before the segment

As described above, we do not consider the footage was likely to seriously distress or seriously offend a substantial number of viewers, having regard to the audience of the program. Therefore, a spoken warning was not required.

While no specific warning was provided, the news presenter introduced the story by referring to a “brutal bashing”, signalling the nature of the content. The footage had been widely shown across various media prior to this broadcast.

Clause 3.2.1(d): Exercise sensitivity in broadcasting images of or interviews with relatives, witnesses or survivors of traumatic incidents

The footage of the victims of the attack was blurred, indistinct, grainy and no wounds or injuries were visible. No audio accompanied the footage.

Hence due sensitivity was exercised when broadcasting the material.
Clause 3.2.1(e): Have regard to the feelings of relatives and viewers when including images of dead bodies or people who are seriously wounded

As described above, the footage of the victims of the attack was blurred, indistinct, grainy and no wounds or injuries were visible. No audio accompanied the footage. Hence due regard for the feelings of relatives and viewers was undertaken in broadcasting the footage of the incident.

We submit the story complied with clause 2.3.3 and clause 2.3.1 of the Code.
[…]
2. Extracts of the licensee submission to the ACMA dated 22 January 2019:
[…] 
We acknowledge that the ACMA has considered our submission and come to a different view regarding compliance with the Code. 
[…]
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