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	Broadcaster
	Australian Broadcasting Corporation

	Station
	ABC

	Type of service
	National broadcasting—television

	Name of program
	7.30

	Date of broadcast
	19 July 2018

	Relevant code
	ABC Code of Practice 2011 (revised in 2016)

	Date finalised
	7 November 2018

	Decision
	No breach of standard 2.1 [accuracy]
No breach of standard 2.2 [materially mislead viewers]
No breach of standard 4.1 [impartiality]




Background
In August 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into an interview broadcast on 7.30 (the program).
The interview with Ms Michele O’Neil, President, Australian Council of Trade Unions (ACTU), was broadcast on ABC by the Australian Broadcasting Corporation (ABC) on 19 July 2018 at 7.30 pm. The interview concerned Ms O’Neil’s plans, as the newly elected president of the ACTU, for the union movement in Australia. 
The ACMA received a complaint alleging that the interviewer, Ms Ellen Fanning, made statements and posed questions to Ms O’Neil that were inaccurate, misleading and partial and that the inaccuracies were not later corrected or clarified by the broadcaster.
The ACMA has investigated the ABC’s compliance with standard 2.1 [accuracy], standard 2.2 [materially mislead viewers] and standard 4.1 [impartiality] of the ABC Code of Practice 2011 (revised in 2016) (the Code).
The program
7.30 is a news and current affairs program described on the ABC website as follows: 
7.30 provides the best analysis of local, national and international events from an Australian perspective, Monday to Thursday on ABC.[footnoteRef:1] [1:  http://www.abc.net.au/7.30/about.htm accessed on 11 September 2018.] 

The interview with Ms O’Neil was approximately six minutes in duration and focussed on both her former role with the Textile, Clothing and Footwear Union of Australia (TCFUA) and her current role as newly elected president of the ACTU.
A transcript of the interview is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:2] [2:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (extracts of which are at Attachment B) and submissions from the broadcaster (extracts of which are at Attachment C). Other sources are identified in this report where relevant.
Issue 1: Accuracy
Relevant Code provisions
Standard 2. Accuracy: 
2.1 Make reasonable efforts to ensure that material facts are accurate and presented in context. 
2.2 Do not present factual content in a way that will materially mislead the audience. In some cases, this may require appropriate labels or other explanatory information. 
The ACMA also takes account of the relevant Principles set out in the Code. 
Principles: The ABC has a statutory duty to ensure that the gathering and presentation of news and information is accurate according to the recognised standards of objective journalism. Credibility depends heavily on factual accuracy. 
Types of fact-based content include news and analysis of current events, documentaries, factual dramas and lifestyle programs. The ABC requires that reasonable efforts must be made to ensure accuracy in all fact-based content. The ABC gauges those efforts by reference to: 
· the type, subject and nature of the content; 
· the likely audience expectations of the content; 
· the likely impact of reliance by the audience on the accuracy of the content; and 
· the circumstances in which the content was made and presented. 
The ABC accuracy standard applies to assertions of fact, not to expressions of opinion. An opinion, being a value judgement or conclusion, cannot be found to be accurate or inaccurate in the way facts can. The accuracy standard requires that opinions be conveyed accurately, in the sense that quotes should be accurate, and any editing should not distort the meaning of the opinion expressed. 
The efforts reasonably required to ensure accuracy will depend on the circumstances. Sources with relevant expertise may be relied on more heavily than those without. Eyewitness testimony usually carries more weight than second-hand accounts. The passage of time or the inaccessibility of locations or sources can affect the standard of verification reasonably required.
The ABC should make reasonable efforts, appropriate in the context, to signal to audiences’ gradations in accuracy, for example by querying interviewees, qualifying bald assertions, supplementing the partly right and correcting the plainly wrong.
Finding
The ABC did not breach standard 2.1 or standard 2.2 of the Code. 
Reasons
The complainant alleged that there were factual inaccuracies in the broadcast. 
To assess compliance with standard 2.1 of the Code, the ACMA has addressed the following questions:
· Was the particular content complained about factual in character?
· If so, did it convey a material fact or facts in the context of the relevant segment?
· If so, were those facts accurate?
· If a material fact was not accurate (or its accuracy cannot be determined), did the ABC make reasonable efforts to ensure that the material fact was accurate and presented in context? 
To assess compliance with standard 2.2 of the Code, the ACMA has addressed the following questions:
· Was the particular material factual in character?
· If so, was that factual content presented in a way that would materially (that is, in a significant respect) mislead the audience?
The considerations that the ACMA uses in assessing whether or not broadcast material is factual are set out at Attachment D.
Standard 2.1 – make reasonable efforts to ensure that material facts are accurate and presented in context
Ms Fanning posed the following question during the interview:
… let's look at the record of the CFMEU, $15,002,120 in fines since 2005, 80 officials still facing the courts on 44 matters. One judge actually said, ‘it is not possible to envisage worse union behaviour’. I mean, this is a criminal outfit, isn't it?
The complainant submitted to the broadcaster:
The comment that the CFMEU is a “criminal outfit” was not a mere question; rather it was framed by Ms Fanning as a matter of fact. It was an assertion that was inaccurate, and partial. 
The complainant submitted to the ACMA: 
The substance of my complaint was that Ms Fanning relied on inaccurate material facts, framed in a way that misled her audience, because she conflated civil penalty proceedings under industrial legislation with criminal proceedings, and relied on that conflation as the factual basis for the assertion that the CFMEU is a ‘criminal outfit’.
The broadcaster submitted to the ACMA:
The interview made use of the ‘devil’s advocate’ interviewing technique which involves putting challenging propositions and other points of view to interviewees. Not all propositions put to guests in such interviews will be factual in nature.
What does the material convey to the ordinary reasonable viewer?
The context of the interview was a discussion about the recent appointment of Ms O’Neil as president of the ACTU, which is the ‘peak body for Australian unions’[footnoteRef:3] and her plans for the union movement in Australia.  [3:  https://www.actu.org.au/about-the-actu accessed on 19 October 2018.] 

Ms Fanning adopted a provocative interviewing style during the interview, asking questions about the rate of union membership and workplace bargaining. The interview also canvassed Ms O’Neil’s former role as an official for the TCFUA and its amalgamation with the Construction, Forestry Maritime, Mining and Energy Union (CFMEU).
The statement that the CFMEU was a ‘criminal outfit’ was posed as a question and invited direct comment on that suggestion. The ordinary reasonable viewer would have understood Ms Fanning used the term ‘criminal outfit’ in the context of asking a provocative question about penalties incurred by the CFMEU.
Was the particular content complained about factual in character?
The complaint lies with the description by Ms Fanning of the CFMEU as a ‘criminal outfit’. There is no dispute regarding the accuracy of Ms Fanning’s statements about penalties incurred and current court proceedings. 
Factual material will usually be specific, unequivocal and capable of independent verification. 
The phrase ‘I mean, this is a criminal outfit isn’t it?’, is presented as a question. The use of ‘I mean’ and ‘isn’t it?’ frame the use of ‘criminal outfit’ and indicate the content is an assertion that is contestable. The phrase is not specific or unequivocal and is therefore not factual in character. 
Accordingly, in broadcasting the statement, the ABC did not breach Standard 2.1 of the Code.
Standard 2.2 – do not present factual content in a way that will materially mislead the audience. 
The statement: I mean, this is a criminal outfit isn’t it?
The following exchange occurred between Ms Fanning and Ms O’Neil:
ELLEN FANNING: […] let's look at the record of the CFMEU, $15,002,120 in fines since 2005, 80 officials still facing the courts on 44 matters. One judge actually said, ‘it is not possible to envisage worse union behaviour’. I mean, this is a criminal outfit, isn't it?
MICHELE O'NEIL: No, that's not correct. Because none of those things you're describing are actually criminal at all. What they're about and the great 95 per cent of those things you're describing those fines were about, were about breaches to do with industrial laws, about going onto workplaces, to try and ensure that workers were safe.
The complainant submitted to the ACMA:
By portraying civil proceedings as criminal, Ms Fanning fundamentally misled her audience whilst inviting them to form misinformed and factually inaccurate views adverse to the union.
The broadcaster submitted to the ACMA:
The question […] objected to included factual elements in its reference to fines, outstanding court actions and judicial commentary. It also included a contestable conclusion drawn from those facts - ‘I mean, this is a criminal outfit isn’t it?’. Both the facts and the contestable conclusion were put directly to Ms O’Neil for her response. The tone, tenor and language used in the question signalled to audiences that Ms Fanning was inviting Ms O’Neil to respond to criticism of the CFMEU’s conduct; she was not asserting that a court had convicted the CFMEU on criminal charges.
The ACMA is of the view that an ordinary reasonable viewer would have understood from this exchange that:
· The CFMEU had been issued with penalties and that there were still several matters before the court concerning CFMEU officials. 
· A judge had made a comment about the behaviour of the CFMEU as a collective.
· Ms Fanning had asked a provocative question referring to the CFMEU engaging in unlawful behaviour, using the term ‘criminal outfit’.
· Ms O’Neil explained that the fines and court proceedings were not criminal matters but stemmed from officials breaching industrial laws by going on to workplaces due to concerns about the safety of workers.
Was the particular material factual in character?
The ACMA considers the ordinary reasonable viewer would have understood Ms Fanning was using the term ‘criminal outfit’ in a colloquial and suggestive way to provoke a response from Ms O’Neil. The language and framing was not indicative of an assertion of fact. 
The statements referring to ‘$15,002,120 in fines since 2005’ and ‘80 officials still facing the courts on 44 matters’ are specific and capable of independent verification. They are therefore factual in character. 
If so, was that factual content presented in a way that would materially (that is, in a significant respect) mislead the audience?
The interview was framed with a question and answer format in which Ms Fanning asked provocative questions. The broadcaster and complainant both accept the interview followed an adversarial or ‘devil’s advocate’ style of questioning. 
Within this framework, Ms Fanning used the term ‘criminal outfit’ within a question, inviting Ms O’Neil to provide clarification on the veracity of her suggestion. Ms O’Neil gave a comprehensive answer that clearly disputed the suggestion made by Ms Fanning. Ms O’Neil also provided additional contextual information to explain that the CFMEU had incurred the penalties in order to enter workplaces to help and support union members.
By presenting the material in this way, the audience was given sufficient context to understand the nature of the penalties and court matters. 
Accordingly, the ABC did not breach Standard 2.2 of the Code in relation to the statement.
The statement: What about the official found guilty of blackmailing a Canberra subcontractor?
The following exchange occurred between Ms Fanning and Ms O’Neil:
ELLEN FANNING: What about the official found guilty of blackmailing a Canberra subcontractor? […]
MICHELE O'NEIL: […] And the one thing that you mentioned in terms of that Canberra official is that he was long gone. In fact, the union made sure he was gone as soon as that behaviour came to light. This is a large movement, it's a large union. We don't accept any sort of criminal behaviour or any sort of illegal activity of the sort you're describing.
The complainant submitted to the ACMA: 
Ms Fanning would, or should, have known from the extensive reporting at the time, that Mr [...] did not engage in criminal conduct in his capacity as a union official, that he never told anyone at the CFMEU about his conduct at the time, and that the union had no knowledge of his conduct […]
[bookmark: _Hlk527637400]By failing to provide this context, the clear implication was that the CFMEU had either directly engaged in, facilitated or condoned criminal blackmail. It did not. 
The broadcaster submitted to the complainant:
We note your concern regarding the presenter’s identification of the former CFMEU official who was found guilty of blackmail. We are satisfied this was a relevant issue to raise with Ms O’Neil, given the official was a member of the union at the time he committed the offence. We observe how Ms O’Neil directly addressed that issue in the broadcast […]
Was the particular material factual in character?
The statement ‘the official found guilty of blackmailing a Canberra subcontractor’ is factual in character because it is a statement that is verifiable and unequivocal. The accuracy of the statement is not in question.
If so, was that factual content presented in a way that would materially (that is, in a significant respect) mislead the audience?
The complainant contests this issue was raised out of context and misled the audience because it implied that ‘the CFMEU had either directly engaged in, facilitated or condoned criminal blackmail’.
The context was a statement by Ms O’Neil, where she denied that the CFMEU was involved in criminal activity. This prompted a further question and answer exchange between Ms Fanning and Ms O’Neil. The ACMA is of the view that an ordinary reasonable viewer would have understood from this exchange that:
· Ms Fanning was using adversarial questioning to probe Ms O’Neil for further information about the conduct of the CFMEU.
· Ms O’Neil clarified that the union official was ‘long gone’ and the CFMEU did not sanction criminal behaviour.
This type of assertive questioning is not unusual for a current affairs program. It facilitated a frank exchange between Ms Fanning and Ms O’Neil. By presenting the material in this way, the audience was given sufficient context to understand the CFMEU did not support criminal behaviour. 
Accordingly, the ABC did not breach standard 2.2 of the Code.
Issue 2: Impartiality and diversity of perspectives 
Relevant Code provision
Standard 4. Impartiality and diversity of perspectives
4.1 Gather and present news and information with due impartiality.
In the case of impartiality, the relevant Principles are:
Principles: The ABC has a statutory duty to ensure that the gathering and presentation of news and information is impartial according to the recognised standards of objective journalism.
Aiming to equip audiences to make up their own minds is consistent with the public service character of the ABC. A democratic society depends on diverse sources of reliable information and contending opinions. A broadcaster operating under statute with public funds is legitimately expected to contribute in ways that may differ from commercial media, which are free to be partial to private interests. 
Judgements about whether impartiality was achieved in any given circumstances can vary among individuals according to their personal and subjective view of any given matter of contention. Acknowledging this fact of life does not change the ABC’s obligation to apply its impartiality standard as objectively as possible. In doing so, the ABC is guided by these hallmarks of impartiality:
· a balance that follows the weight of evidence; 
· fair treatment; 
· open-mindedness; and 
· opportunities over time for principal relevant perspectives on matters of contention to be expressed. 
The ABC aims to present, over time, content that addresses a broad range of subjects from a diversity of perspectives reflecting a diversity of experiences, presented in a diversity of ways from a diversity of sources, including content created by ABC staff, generated by audiences and commissioned or acquired from external content-makers.
Impartiality does not require that every perspective receives equal time, nor that every facet of every argument is presented. 
Assessing the impartiality due in given circumstances requires consideration in context of all relevant factors including: 
· the type, subject and nature of the content; 
· the circumstances in which the content is made and presented; 
· the likely audience expectations of the content; 
· the degree to which the matter to which the content relates is contentious; 
· the range of principal relevant perspectives on the matter of contention; and 
· the timeframe within which it would be appropriate for the ABC to provide opportunities for the principal relevant perspectives to be expressed, having regard to the public importance of the matter of contention and the extent to which it is the subject of current debate.
Finding
The ABC did not breach standard 4.1 of the Code. 
Reasons
To assess compliance, the ACMA has considered the following: 
· contextual factors
· the ABC’s hallmarks for impartiality.
The broadcaster submitted to the complainant:
[…] Ellen Fanning uses the adversarial or ‘devil’s advocate’ approach to interviewing, which can sometimes give the impression that these are the personal views of the interviewer, but that is not the case. She has a duty to conduct a testing interview that does not allow the interviewee to use the occasion as a platform. It is her duty to put other points of view to the interviewee and her responsibility to interject and make reasonable efforts to ensure that the questions that were asked are answered. 
The complainant submitted to the ACMA:
The [complainant] accepts that interviewers may take an adversarial or ‘devil’s advocate’ approach to interviewing … It does not accept that Ms Fanning’s apparently deliberate conflation of civil and legal matters, and failure to acknowledge important context regarding [a union official’s] matter, was either accurate or impartial. 
Contextual factors
Standard 4.1 requires the ABC to ‘gather and present news and information with due impartiality’. Inclusion of the word ‘due’ indicates an element of flexibility depending on the particular context.
Achieving impartiality requires a broadcaster to present content in a way which avoids conveying prejudgement or giving effect to any preferences of the presenter or reporter, who play a key role in setting the tone of the program, through their style and choice of language.
Whether a breach of the Code has occurred will depend on the themes in the program, any editorial comment, the overall presentation of the story and the circumstances in which the program was prepared and broadcast.
It is also possible for a reporter to adopt a strong contrarian stance without this necessarily amounting to a lack of impartiality – particularly if the contrarian stance encourages the interviewee to explain or defend a position or claim.
The context of the interview was to discuss the recent appointment of Ms O’Neil as president of the ACTU. The interview discussed her plans for the union movement in Australia, the integrity of unions and her views on the CFMEU. 
Hallmarks of impartiality
The ACMA considers that, overall, the language and tone of the interviewer was moderate. Ms Fanning was respectful towards Ms O’Neil and provided her with time to answer the questions put to her.
Ms Fanning used some provocative terms to elicit responses from Ms O’Neil, such as ‘criminal outfit’ and ‘rogue union’. These were relevant in the context of an interview asking probing questions about the values of the CFMEU and how they reflect on the ACTU and its newly elected president.
The interview also included some background to contextualise the critical line of questioning adopted by the interviewer. Ms Fanning asked Ms O’Neill to recall how the union had supported her as a young worker experiencing sexual harassment. Ms O’Neil also responded to a number of Ms Fanning’s questions by referring to the support the CFMEU provides to workers.  
The ACMA considers an ordinary reasonable viewer would likely have taken the report to include a mix of favourable and negative assertions about the union movement.
Ms O’Neil was given an opportunity to respond to each of the assumptions and propositions put to her by Ms Fanning. In this context, the balance of the interview followed the weight of evidence. 
Ms Fanning ‘s adversarial style was used to elicit answers that were specific to the topic of the integrity of unions and the ACTU. In this respect, she was following a line of questioning which gave fair treatment to the topic and to Ms O’Neil by presenting her with an opportunity to respond. 
While the questions were challenging and probing, there was nothing to indicate that Ms Fanning’s questions were motivated by a pre-judgment about the union movement or specific unions. The ACMA accepts the broadcaster’s submission that the interviewer was conducting a testing interview to achieve a more thorough exploration of the subject matter. 
The ACMA is satisfied that due impartiality was shown in the conduct of the interview. 
Accordingly, the ABC did not breach standard 4.1 of the Code.
Attachment A
Transcript of interview with Michele O’Neil broadcast on 7.30 by the Australian Broadcasting Corporation on 19 July 2018
ELLEN FANNING, PRESENTER: The ACTU has a new president this week: a woman who represented some of the most marginalized workers in Australia, then threw in her lot with one of the most militant unions on her rise to power, the CFMEU.
Michele O'Neil's goal is nothing less than a reshaping of Australia's industrial landscape: the reintroduction of sector-wide bargaining rather than having workers struggle to secure pay rises enterprise by enterprise and a campaign for a living wage.
I spoke to her from Melbourne just a short time ago.
Michele O'Neil, thanks for joining us.
MICHELE O'NEIL, ACTU PRESIDENT: Thanks Ellen.
ELLEN FANNING: You first saw the power of a union as a very young woman when you were being sexually harassed at work. What happened?
MICHELE O'NEIL: I was a 14-year-old and it was my first job and I was working as a waitress at a club.
But then one of the supervisors started to systematically push me into a cold room or a storeroom and try and kiss me or touch me and at first, I was completely unsure about what to do and didn't feel like I could tell anyone.
But then I realised there was other - a bit older than me - women in the workplace: and they were other union members. And I eventually got brave enough to talk to them about it and they were great. They stuck by me and of course they also helped me talk to the union delegate. It was a unionised workplace. 
ELLEN FANNING: And then in the 30-odd years since, the likelihood of that 14-year-old being unionised today is much lower. Anecdotally, if you ask millennials today about union membership they would say, "Well, I'll just quit that job or perhaps take to social media to defend myself". What do you say to that?
MICHELE O'NEIL: Well, I don't think that is what young women say. I think what I know about working with many workers, including young women, is they often feel trapped.
They feel like they need a job and if they raise anything, because they're working in insecure jobs and casual jobs and labour hire jobs, they're really fearful about raising issues and they think if they do raise an issue, they're likely to be out of work. 
ELLEN FANNING: You've called for sector-wide bargaining. You've called for industrial action rights, a living wage. Yet those are the very conditions that Labor governments helped unpick over the course of the last 30 years. Isn't the Labor movement in a sense complicit in its own decline? 
MICHELE O'NEIL: No, I wouldn't accept that premise that Labor governments have unpicked this. What I think is the case is that the union movement has been and will continue to fight for improved pay and conditions and rights for workers.
ELLEN FANNING: Sorry to interrupt you, have a look at the Fair Work Act, introduced under Julia Gillard, required unions to bargain workplace by workplace. Now you now say ‘that's part of the problem, you need sector-wide bargaining in order to shift stagnant wages’. So if Labor was the cause of a lot of these problems, why is Labor the solution? 
MICHELE O'NEIL: Well, what I'm saying is that when those laws were put in place, we actually had a very different type of labour market. And it is the case that it is no longer doing the job we need it to do. The Fair Work Act does not do the job to deliver fair pay increases. People are living in poverty while they're working.
ELLEN FANNING: You've spent a lifetime working for the most powerless workers. Why would you urge your members to merge with the CFMEU, which is a rogue union, described as the most lawless in Australia?
MICHELE O'NEIL: Well I don't accept that characterisation of the CFMEU and our union spent, the Textile Clothing and Footwear Union spent three years discussing what was the right thing to do for our future to secure a good, strong union for our members and we talked to our members a lot about it. And the reasons…
[bookmark: _Hlk526418666]ELLEN FANNING: And when they said to you, as I'm sure they did, let's look at the record of the CFMEU, $15,002,120 in fines since 2005, 80 officials still facing the courts on 44 matters. One judge actually said, ‘it is not possible to envisage worse union behaviour’. I mean, this is a criminal outfit, isn't it?
MICHELE O'NEIL: No, that's not correct. Because none of those things you're describing are actually criminal at all. What they're about and the great 95 per cent of those things you're describing those fines were about, were about breaches to do with industrial laws, about going onto workplaces, to try and ensure that workers were safe.
ELLEN FANNING: What about the official found guilty of blackmailing a Canberra subcontractor? What about the official fined $51,000 for a threatening and abusive rant against employees? What about secondary boycotts against companies who won't fall into line with a union campaign against an employer? I mean, that is thuggish behaviour isn’t it?
MICHELE O'NEIL: Well, I don't think you're correct in terms of your secondary boycott. And the one thing that you mentioned in terms of that Canberra official is that he was long gone. In fact, the union made sure he was gone as soon as that behaviour came to light. This is a large movement, it's a large union. We don't accept any sort of criminal behaviour or any sort of illegal activity of the sort you're describing.
ELLEN FANNING: Bob Hawke and Kevin Rudd have both called on the ALP to cut ties with the CFMEU. I mean, isn't that the sort of action that revives confidence in the integrity of the union movement at a time when membership is in freefall?
MICHELE O'NEIL: No, what I'm saying to you is that these breaches, the things you're describing are nearly wholly about action taken by workers that in other parts of the world would in no way attract a fine or a breach of a law. We have an out-of-whack set of laws and this is what is the reason behind these sorts of fines and these sort of breaches.
ELLEN FANNING: Michele O'Neil, thank you so much for joining us.
MICHELE O'NEIL: Thanks, Ellen.

Attachment B
Complaint 
Extracts of the complaint to the broadcaster dated 20 July 2018:
[…]
I am writing to make a formal complaint in relation to assertions made by reporter Ellen Fanning during her interview with Michele O’Neil on the 7.30 program broadcast on 19 July 2018 (the interview).
The context of the interview was Ms O’Neil’s recent election to the President of the Australian Council of Trade Unions (ACTU). Ms O’Neil was formerly an official of the Textile, Clothing and Footwear Union of Australia (TCFUA), which amalgamated with the CFMEU earlier this year. A significant proportion of the interview was focused on the making of negative assertions against the CFMEU.
[bookmark: _Hlk525640161]Significantly, during the interview Ms Fanning asked a number of questions which contained assertions about the CFMEU that were unsupported by any credible factual evidence. In particular, Ms Fanning stated the following: 
And when they said to you, as I’m sure they did, let’s look at the record of the CFMEU: $15,002,120 in fines since 2005; 80 officials still facing the courts on 44 matters; one judge actually said it is not possible to envisage worse union behaviour. I mean, this is a criminal outfit, isn’t it?
(Emphasis added)
The comment that the CFMEU is a ‘criminal outfit’ was not a mere question; rather it was framed by Ms Fanning as a matter of fact. It was an assertion that was inaccurate, and partial. 
The ABC’s editorial policies, as set out on its website, relevantly include the following requirements:
· Make reasonable efforts to ensure that material facts are accurate and presented in context (standard 2.1);
· Do not present factual material in a way that will materially mislead the audience. In some cases, this may require appropriate labels or other explanatory information (standard 2.2); and 
· Gather and present news with due impartiality (standard 4.1).
Despite the requirements for accuracy and impartiality inherent in these standards, Ms Fanning’s characterisation of the CFMEU as a “criminal outfit” appeared to rely on inaccurate material facts which were framed in a way that mislead her audience. 
Firstly, of the apparent examples cited by Ms Fanning (including references to fines paid by the CFMEU, court proceedings and the comment of an unidentified judge), none related to criminal proceedings. Rather, her references appear to relate to civil proceedings brought under industrial legislation. 
The distinction between civil and criminal matters is well known and understood. I would expect than an experienced journalist, such as Ms Fanning, would appreciate the distinction and frame her questions and comments accordingly. 
Secondly, the only matter referred to by Ms Fanning which did relate to a criminal proceeding was her reference to “the official found guilty of blackmailing a Canberra subcontractor” during a later part of the interview. I take this comment to be a reference to criminal blackmail proceedings brought some years ago against former-CFMEU official [...]. The assumption inherent in Ms Fanning’s assertion was that Mr [...]’s behaviour was tolerated within the CFMEU, and that such behaviour was ongoing. 
It was reported, at the time of the of Mr [...]’s arrest on 16 July 2015, that he was no longer an employee of the union. In fact, he ceased employment with the CFMEU in November 2014. Further, when the union became aware of the conduct, it unreservedly condemned Mr [...]’s behaviour and took immediate action by expelling him from membership of the union for gross misbehaviour (on 28 July 2015). I note that Mr [...] also gave evidence that no one at the CFMEU knew of the payments that were the subject of the charge. The CFMEU itself was never charged. [...] 
Ms Fanning either knew, or ought to have known, of these matters at the time of making her assertion that the CFMEU is a “criminal outfit”. By failing to note or acknowledge these matters, Ms Fanning intentionally misled viewers in relation to the circumstances of Mr [...]’s matter. 
[…]
Extracts of the complaint to the ACMA dated 10 August 2018:
[…]
The complaint arose out of assertions made by journalist Ellen Fanning during an interview with the newly-elected President of the Australian Council of Trade Unions (ACTU), Michele O’Neil. Ms O’Neil was formerly an official of the Textile, Clothing and Footwear Union of Australia (TCFUA), which amalgamated with the CFMEU earlier this year. 
After referring to the CFMEU as “a rogue union, described [without attribution] as the most lawless in Australia” Ms Fanning said, by way of attacking the TCFUA’s democratic decision to amalgamate with the CFMEU: 
“And when [TCFUA members] said to you as I'm sure they did, let's look at the record of the CFMEU, $15,002,120 in fines since 2005, 80 officials still facing the courts on 44 matters. One judge actually said it's not possible to envisage worse union behaviour. I mean, this is a criminal outfit, isn't it? (Emphasis added). 
The substance of my complaint was that Ms Fanning relied on inaccurate material facts, framed in a way that misled her audience, because she conflated civil penalty proceedings under industrial legislation with criminal proceedings, and relied on that conflation as the factual basis for the assertion that the CFMEU is a “criminal outfit”.
The response of ABC Audience and Consumer Affairs was: 
· that it does not agree that the reference to the CFMEU as a “criminal outfit” was a statement of fact, but rather was a question; and 
· that Ms O’Neil responded to the allegation. 
This response does not address the substance of the complaint. 
The distinction between civil and criminal proceedings is well understood by any ordinary, reasonable viewer. It is certainly a distinction which is, or should have been, understood by an experienced senior journalist such as Ms Fanning. 
In the industrial context, the distinction between civil and criminal proceedings is explicitly drawn in the relevant legislation; it is clear that civil penalty proceedings such as those referred to by Ms Fanning are not criminal matters. Decisions issued by the High Court of Australia leave no room for the categorisation of those proceedings as anything other than as “civil proceedings”, as that expression is ordinarily understood: 
· in Commonwealth of Australia v Director, Fair Work Building Industry Inspectorate[footnoteRef:4], French CJ, Kiefel, Bell, Nettle and Gordon JJ described civil penalty provisions as follows (at [24] and [53]):  [4:  (2015) 258 CLR 482  ] 

“In essence, civil penalty provisions are included as part of a statutory regime involving a specialist industry or activity regulator or a department or Minister of State of the Commonwealth ("the regulator") with the statutory function of securing compliance with provisions of the regime that have the statutory purpose of protecting or advancing particular aspects of the public interest. Typically, the legislation provides for a range of enforcement mechanisms, including injunctions, compensation orders, disqualification orders and civil penalties, with or, as in the BCII Act, without criminal offences”. 
…
Civil penalty proceedings are civil proceedings and therefore an adversarial contest in which the issues and scope of possible relief are largely framed and limited as the parties may choose, the standard of proof is upon the balance of probabilities and the respondent is denied most of the procedural protections of an accused in criminal proceedings.” 
· the position that proceedings under the Fair Work Act 2009 seeking pecuniary penalty orders are civil proceedings was also clearly stated by the High Court in Fair Work Ombudsman v Quest South Perth Holdings Pty Ltd[footnoteRef:5].  [5:  [2015] HCA 45; 256 CLR 137  ] 

These High Court authorities have settled any doubt that the proceedings that Ms Fanning referred to are anything other than civil proceedings. In these circumstances, it was objectively inaccurate and misleading for Ms Fanning to use such examples to support an allegation or inference of criminal behaviour. By portraying civil proceedings as criminal, Ms Fanning fundamentally misled her audience whilst inviting them to form misinformed and factually inaccurate views adverse to the union.
When the allegation of criminal behaviour was rightly denied by Ms O’Neil, as well as referring to further civil matters, Ms Fanning went on to say: 
What about the official found guilty of blackmailing a Canberra subcontractor? 
This was a reference to former CFMEU official [...]. 
The ABC’s response does no more than assert that Mr [...]’s matter “was a relevant issue to raise with Ms O’Neil, given the official was a member of the union at the time he committed the offence”. Again, this response ignores the substance of the complaint. 
Ms Fanning would, or should, have known from the extensive reporting at the time, that Mr [...] did not engage in criminal conduct in his capacity as a union official, that he never told anyone at the CFMEU about his conduct at the time, and that the union had no knowledge of his conduct. Mr [...] gave evidence to this effect during proceedings in the Trade Union Royal Commission (TURC): 
Q: And what did you do with [the money he obtained]? 
A: I played pokies with it, gambled 
Q: Did you pass on any payments to anyone at the CFMEU? 
A: I did not pass any payment to anyone in the CFMEU … the CFMEU has no knowledge of any of my dealings. 
Q. Well -- 
A. The CFMEU has no knowledge of any of my dealings. 
… 
[bookmark: _GoBack]The CFMEU has no knowledge of my dealings with Mr […][footnoteRef:6].  [6:  See Transcript of 16 July 2015, 230 lines 13-20; 39-40; https://www.tradeunionroyalcommission.gov.au/Hearings/Pages/Hearings/2015/16-July-2015-Public-hearing.aspx  ] 

The union was not aware of his conduct at the time that it occurred; when it did become aware of the conduct following Mr [...]’s evidence at TURC and subsequent arrest, it took immediate action to expel Mr [...] from membership of the union and unreservedly condemned his behaviour. The CFMEU itself was not charged. A news report on these contextual matters was attached to my initial complaint. 
By failing to provide this context, the clear implication was that the CFMEU had either directly engaged in, facilitated or condoned criminal blackmail. It did not. 
Finally, the ABC response states that it was Ms Fanning’s “duty to put other points of view to the interviewee and her responsibility to interject and make reasonable efforts to ensure that the questions that were asked are answered”, and that Ms O’Neil was “afforded ample opportunity to respond to the questions and to clearly present her view on these matters” (emphasis added). 
The assertion that the CFMEU is a “criminal outfit” is not an accusation that can fairly or accurately be categorised as a “point of view”; it is a legal conclusion, not a matter to which viewers are entitled to draw their own conclusions. 
The union accepts that interviewers may take an adversarial or ‘devil’s advocate’ approach to interviewing, and regularly and willingly participates in such interviews. It does not accept that Ms Fanning’s apparently deliberate conflation of civil and legal matters, and failure to acknowledge important context regarding Mr [...]’s matter, was either accurate or impartial. 
I request that ACMA investigate my complaint about Ms Fanning and the 7.30 program with a view to obtaining a prominent, on-air correction to clarify: 
· that the legal matters referred to by Ms Fanning were civil, not criminal proceedings; and 
· that, in the case of the one criminal matter referred to, the criminal conduct was engaged in by a former official, the CFMEU was not aware of or involved in that conduct at the time, and when the union did become aware of the offending conduct it took immediate and decisive steps to condemn that behaviour and expel the offender from the union. 
[…]
Attachment C
Broadcaster’s response and submissions
Extracts of ABC response to the complainant dated 1 August 2018:
[…]
Your concerns have been investigated by Audience and Consumer Affairs, a unit which is separate to and independent of program making areas within the ABC. We have carefully considered your complaint, reviewed the broadcast and assessed it against the ABC’s editorial standards for accuracy and impartiality. 
We note the emphasis you have placed on the final sentence of Ellen Fanning’s question that referenced the CFMEU as a “criminal outfit”. We cannot agree with your claim that this reference was presented as a statement of fact, rather than as a question. We observe the following context in which that aspect of the interview was presented - 
ELLEN FANNING: And when they said to you as I'm sure they did, let's look at the record of the CFMEU, $15,002,120 in fines since 2005, 80 officials still facing the courts on 44 matters. One judge actually said it's not possible to envisage worse union behaviour. I mean, this is a criminal outfit, isn't it? 
MICHELE O'NEIL: No, that's not correct. Because none of those things you're describing are actually criminal at all. What they're about and the great 95 per cent of those things you're describing those fines were about, were about breaches to do with industrial laws, about going onto workplaces, to try and ensure that workers were safe. 
We note your concern regarding the presenter’s identification of the former CFMEU official who was found guilty of blackmail. We are satisfied this was a relevant issue to raise with Ms O’Neil, given the official was a member of the union at the time he committed the offence. We observe how Ms O’Neil directly addressed that issue in the broadcast - 
ELLEN FANNING: What about the official found guilty of blackmailing a Canberra subcontractor? 
MICHELE O'NEIL: Well, I don't think you're correct in terms of your secondary boycott. And the one thing you mentioned in terms of that Canberra official is that he was long gone. In fact, the union made sure he was gone as soon as that behaviour came to light. This is a large movement: it's a large union. We don't accept any sort of criminal behaviour or any sort of illegal activity of the sort you're describing. 
It is important to understand that Ellen Fanning uses the adversarial or ‘devil’s advocate’ approach to interviewing, which can sometimes give the impression that these are the personal views of the interviewer, but that is not the case. She has a duty to conduct a testing interview that does not allow the interviewee to use the occasion as a platform. It is her duty to put other points of view to the interviewee and her responsibility to interject and make reasonable efforts to ensure that the questions that were asked are answered.
We are satisfied the questions posed by Ms Fanning were relevant, newsworthy and represent matters of public interest worthy of raising with the incoming President of the ACTU. We are also satisfied that Ms O’Neil was afforded ample opportunity to respond to the questions and to clearly present her view on these matters. It is our conclusion that while rigorous, Ms Fanning demonstrated a consistently civil and objective approach. 
Given Ms O’Neil’s clear responses in the broadcast, we are satisfied the program’s audience would be well placed to draw its own conclusions on these matters and there is nothing requiring further clarification by 7.30.
[…]
Extracts of ABC submission to the ACMA dated 11 September 2018
We primarily refer you to Audience and Consumer Affairs’ initial response to [the complainant], which addressed the interview’s compliance with the Code. We make the following additional statements:
Accuracy: The interview made use of the ‘devil’s advocate’ interviewing technique which involves putting challenging propositions and other points of view to interviewees.  Not all propositions put to guests in such interviews will be factual in nature.  The question […] objected to included factual elements in its reference to fines, outstanding court actions and judicial commentary.  It also included a contestable conclusion drawn from those facts - ‘I mean, this is a criminal outfit isn’t it?’.  Both the facts and the contestable conclusion were put directly to Ms O’Neil for her response.  The tone, tenor and language used in the question signalled to audiences that Ms Fanning was inviting Ms O’Neil to respond to criticism of the CFMEU’s conduct; she was not asserting that a court had convicted the CFMEU on criminal charges.   
[…]
Corrections and Clarifications: The interview complied with accuracy standards and no correction or clarification is required.
Impartiality: As noted above, the interview made use of the ‘devil’s advocate’ interviewing technique.  As the ACMA has previously observed, ‘it is possible, indeed useful, for an interviewer to adopt a strong contrarian stance without this necessarily amounting to a lack of impartiality – particularly if the contrarian stance encourages the interviewee to explain or defend a position or claim’ (see, eg, Investigation Report No. 3347).  This is precisely what occurred in this instance. The interviewee defended the CFMEU in her response to the question, saying that ‘none of those things you’re describing are actually criminal at all’ and that the CFMEU had breached industrial laws ‘to try and ensure that workers were safe’.  In her answer to Ms Fanning’s follow-up question, the interviewee continued: ‘We don’t accept any sort of criminal behaviour or any sort of illegal activity of the sort you’re describing’.
The interview was conducted with due impartiality.
[…]
Attachment D
ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:7]  [7:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:8]  [8:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
[image: ]
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