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	Licensee
	Swan Television & Radio Broadcasters Pty Ltd

	Station
	9Gem

	Type of service
	Commercial—television 

	Name of program/s
	Non-program matter

	Date/s of broadcast/s
	7 July 2018

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised 2018) 

	Decision
	No breach of clause 5.4.2 [Hourly limits – Multi-channels]




Background
[bookmark: _GoBack]In July 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the amount of non-program matter broadcast during the feature film A View to a Kill, which was broadcast on 9Gem by Swan Television & Radio Broadcasters Pty Ltd on 7 July 2018 at 9.00 pm.
The ACMA received a complaint alleging the film ran for 3 hours, 7 minutes and 18 seconds, and included 1 hour and 6 minutes of non-program material, exceeding the amount of advertising permitted under the Code.
The ACMA has investigated the licensee’s compliance with clause 5.4.2 of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code).
Assessment and submissions
This investigation has taken into account the complaint and submissions from the licensee (extracts of which are at Attachment A). 
Advertising limits
Relevant Code provision
5.1	Non-Program matter
5.1.1	For the purposes of this section, the following material is counted as non-	Program matter (unless it is exempt under section 5.2 below):
a) a Commercial, including bonus and make-good advertisements;
b) a Program Promotion that is greater than 10 seconds in length; and
c) material which otherwise satisfies the definition of Commercial or Program Promotion, but occurs during a Program and is in the form of superimposed text or visual matter that occupies all of the screen during a Program.
5.2	Exempt non-Program matter 
5.2.1	For the purposes of this section, the following is counted as exempt non-Program matter:
a) a Program Promotion that is 10 seconds in length or less;
[…]
e) a Community Service Announcement;
[…]
g) a sponsorship announcement, before or after a Program, segment or other material, provided that:
i. it does not contain a direct reference to the price of goods or services;
ii. it is made clear to the viewer either visually or aurally that there is a sponsorship relationship between the sponsor and the Program, segment or other material;
iii. it consists of no more than 10 seconds in the case of a single sponsor, or 10 seconds per sponsor in the case of multiple sponsors, to a maximum of 30 seconds in any instance;
[…]
j) superimposed text or visual matter occupying only part of the screen during a Program;
[…]
n) a Station ID, provided that there is no reference to the day and/or time of broadcast of any Program or Programs; 
[…]
q) a promotion, announcement, or information segment which is broadcast without charge or consideration by the Licensee and which promotes free to air television services (including associated platforms such as HbbTV), provided that no specific product or brand is promoted or endorsed (unless that product or brand is Freeview, or other similar group or organisation comprised of some or all free to air television broadcasters).  Such a promotion, announcement or information segment may include reference to or depictions of a specific Program, Programs or channel broadcast by the Licensee, provided that the primary focus of the spot is the promotion of free to air television.  
[…]
5.4	Hourly Limits – Multi-channels
5.4.1	This section 5.4 applies to a Licensee’s Multi-channels.
5.4.2	In any hour, each Licensee may schedule the following amounts of non-Program matter:
a) between 6.00 pm and midnight outside election periods – up to 15 minutes 	per hour;
b) between 6.00 pm and midnight in election periods – up to 15 minutes per 	hour, plus one minute per hour of non-Program matter that is political matter;
c) at all other times– up to 16 minutes.
[…]
5.6.1	In determining compliance with this section, the amount of non-Program matter 	indicated on the Final Schedules will be used as the reference point.
Finding
The ACMA finds that the licensee did not breach clause 5.4.2 of the Code. 
Reasons
The assessment of the Code is based on:
· the licensee’s Final Schedule 
· calculations of the total amounts of non-Program matter broadcast each hour, including exempt non-Program matter. 
The licensee provided the ACMA with its Final Schedule prepared prior to broadcast for 9.00 pm, 7 July 2018 to 1.00 am, 8 July 2018. The Final Schedule listed the scheduled commencement time of each break and the items scheduled to be broadcast during each break. The Final Schedule also listed non-Program matter that was broadcast during the program (including crawling text and superimposed advertisements). 
The licensee provided the ACMA with two summaries.
1. Descriptions for each item categorised as exempt non-Program matter in the Final Schedule 
These descriptions are included in the licensee’s submission at Attachment A and include program promotions of 10 seconds or less, billboards (sponsorship announcements of 10 seconds or less), community service announcements and a station ID. 
The delegate is satisfied that these items were correctly classified as exempt non-Program matter and complied with the Code. Accordingly, these items do not count towards the totals of non-Program matter for each hour. 
Additional in-program promotional material (including crawling text and supers) was observed by ACMA staff within the Final Schedule. This material was not identified by the licensee within the summary table at Attachment A. The material comprised superimposed text or visual matter occupying only part of the screen during a program. This matter is exempt non-Program matter and does not count towards the totals of non-Program matter for each hour. 
2. Calculations of the total non-Program matter scheduled for each hour
The complete table is included in the licensee’s submission at Attachment A. A summary appears below:
Table 1: Duration of non-program matter – 9.00 pm, 7 July 2018 to 1.00 am 8 July 2018
	Hour
	All non-Program matter
	Exempt non-program matter
	non-Program matter (excluding exempt matter)

	21:00 – 22:00
	14:50
	01:50
	13:00

	22:00 – 23:00
	13:40
	00:40
	13:00

	23:00 – 24:00
	14:00
	00:40
	13:20

	24:00 – 1:00
	13:15
	00:15
	13:00



The delegate has viewed the Final Schedule and associated documentation provided by the licensee and is satisfied that the scheduled programming did not exceed:
· the 15 minute time limitation for non-Program matter, on a multi-channel, in any one hour between 9.00 pm, 7 July 2018 and midnight, 7 July 2018.
· the 16 minute time limitation for non-Program matter, on a multi-channel, in any one hour between midnight 7 July 2018 and 1:00 am, 8 July 2018.
in compliance with clause 5.4.2 of the Code.



Attachment A
Complaint
Extracts of complaint submitted to the ACMA dated 9 July 2017
[…]
This program, from opening sequence to ending titles, was of 3 hours, 7 minutes and 18 seconds duration. Within that broadcast, there was a total of 1 hour and 6 minutes of non program material aired. This represents 35% of the broadcast time for the program, which I believe to be in excess of that permitted under the relevant CoP.
[…]
Licensee’s submission
Extracts of licensee’s submission to the ACMA dated 15 August 2018
1. We refer to your email of 25 July 2018 relating to the broadcast of the film View to a Kill on 9Gem on 7 July 2018 (Film).
[…]
5. We confirm that Nine scheduled the Film to commence at 9.00pm until 11.44pm on 7 July 2018. The Film broadcast that evening at a slight delay, commencing at 9.03pm and concluding at 11.47pm on 7 July 2018. Contrary to the complainant's allegation, the Film's total duration was 2 hours and 44 minutes and not 3 hours, 7 minutes and 18 seconds.
6. […] the Final Schedule provided is the last schedule prepared prior to broadcast in compliance with the definition of Final Schedule set out in part 8 [Interpretation] of the Code.

Preliminary comments
7. Nine has reviewed its records for the relevant time periods and considers there has been no breach of clause 5.4.2 of the Code.
[…]
9. The correct calculations using either of Nine's Final Schedule and the actual broadcast schedule as run on 7 July 2018 (As-run Schedule) show that the scheduling of non-program matter was under the maximum thresholds for non-program matter stipulated in the Code at clause 5.4.2.
Response to ACMA request for information
10. The requested calculations for the total amounts of non-program matter for each of the clock hours between 9.00pm to 1.00am are as follows:
[image: ]
11. Descriptions of the exempt non-program matter for each of the relevant hours is set out below:
[image: ]
12. Nine notes in relation to the above table the following:
· 10 second promotions are exempt under clause 5.2.1(a) of the Code;
· Billboards are exempt under clause 5.2.1(g) of the Code [sponsorship announcements], noting that each of the Billboards set out in the table above were 10 seconds in duration and comprised of a single sponsor;
· community service announcements are exempt under clause 5.2.1(e) of the Code; and
· station IDs are exempt under clause 5.2.1(n) of the Code noting that the station ID broadcast by Nine between midnight and lam on 8 July did not refer to the day and/or time of broadcast of any Program or Programs in compliance with clause 5.2.1(n).
13. Some minor changes were made on the evening of 7 July which meant that the As-run Schedule differed slightly to the Final Schedule. However, even taking into account the differences in the As-run Schedule, Nine's broadcast was compliant with clause 5.4.2. The only changes made were to remove program promotions which in all cases brought down the duration of commercial content.
14. The following changes were made in the relevant period:
· Nine removed a 20 second program promotion for Midsomer Murders because the prior coverage of Netball ran slightly overtime. This was a 20 second program promotion originally scheduled at 23:55:11 (ie. 11.55pm) at the start of a commercial break. Instead of breaking from the program (Cold Case) and leading into the Midsomer Murders promotion, the break went straight into a Commercial for Carpet Call.
· The originally scheduled 2 minutes of program promotions between midnight and 1am on 8 July was reduced to 40 seconds to remove:
· a 60 second program promotion for Australian Ninja Warrior originally scheduled at 12.06am, and instead went straight into a commercial for Spudshed Food Market;
· a 20 second program promotion for DCI Banks originally scheduled at 12.18am, and instead went straight into a commercial for Finish Powerball.
15. For the reasons set out above, Nine maintains the broadcast of the Film and the commercial content scheduled and broadcast during the Film was in compliance with the Code.
[…]
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Hour Type of non-program Subtotal Total Total non-
matter (including Program matter
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21:.00 - 22:00 | Commerdial 183:00 minutes 14:50 minutes 13:00 minutes
Promotion Nil
Exempt non-program 1:50 seconds
matter
22:00-23:00 | Commercial 13:00 minutes 13:40 minutes | 13:00 minutes
' Promotion NI
Exempt non-program 40 seconds
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midnight
Promotion 20 seconds
Exempt non-program 40 seconds
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‘Hour Type of exempt non- | Duration [ Comment
program matter
21:00-2200 | Exempt Promo 0seconds | 10 second exempt program promotion of
network program Midsomer Murders
Biboard 0 seconds | 10 second bilboard for Wizard Pharmacy
Exempl Promo 10 seconds | 10 second exempl program promotion of
network program Australian Ninja Warrior
Communy Service | 30seconds | 30 second Code of Practice community
Announcement service announcement
Exempt Promo T0seconds | 10 second exempt program promoion of
network program DCI Banks
Exempt Promo G seconds | 10 5econd exempt program promotion for 60
Minutes
Communily Service | 30 seconds | 30 second Freaviow communtty service
Announcement announcement
TOTAL 7 minute 50 seconds 7‘
22:00-23:00 | Exempt Promo 0 seconds | 10 second sxempt program promotion for
Death In Paradise
Exempt Promo 0seconds | 10 second exempt program promotion for
Talkin About Your Generation
Exempt Promo 0seconds | 10 second exempt program promofion for
network program New Tricks
Exempt Promo 70 seconds | 10 second exempt program promotion for
Australian Ninja Warrior
TOTAL 40 seconds
23,00 - Exempt Promo 0 seconds | 10 second exempt program promotion for
midnight State of Origin
Exampt Promo T0seconds | 10 second exempl program promofon for
Buying Blind
Exempt Promo T0seconds | 10 second exempt program promotion for
Major Crimes
Bilboard T0seconds | 10 second bilboard for Nimble
TOTAL 40 seconds
Vidnight o | Exempt Promo T0seconds | 10 second exempt program promotion for
01:00 State of Origin
Exempt Station ID & seconds 6 second station ID for SGEM
TOTAL 16 seconds
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