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	Licensee
	Channel Seven Perth Pty Ltd

	Station
	Seven

	Type of service
	Commercial broadcasting—television

	Name of program
	Today Tonight

	Date of broadcast
	29 November 2017

	Relevant code
	Commercial Television Industry Code of Practice 2015

	Date Finalised
	[bookmark: _GoBack]19 June 2018

	Decision
	No breach clause 3.3.1 [accuracy and fairness]




Background
In April 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into a report broadcast on Today Tonight (the program).
The program was broadcast on Seven by Channel Seven Perth Pty Ltd (the licensee) on 29 November 2017 at 6.30 pm. It contained a report about damage to vegetation on the Canning River and Attadale foreshore in Perth. 
The ACMA received a complaint alleging that the report inaccurately conveyed that Mr Gary Crawford was responsible for and had been convicted for poisoning trees on the Attadale foreshore.
The ACMA has investigated the licensee’s compliance with clause 3.3.1 [accuracy and fairness] of the Commercial Television Industry Code of Practice 2015 (the Code). Allegations regarding impartiality that have been raised in the complaint have not formed part of this investigation. Under 3.4.3 of the Code, Current Affairs Programs are not required to be impartial and may take a particular stance on issues.
The program
Today Tonight is a current affairs program, described as: 
Perth’s only local current affairs program[footnoteRef:1]. [1:  https://twitter.com/TodayTonightWA accessed on 25 May 2018.] 

The program of 29 November 2017 contained a report about the destruction of vegetation along the Attadale and Canning River foreshores in Perth. The report was approximately four minutes long.
The licensee broadcast security camera footage of some of the alleged destruction taking place, along with other images depicting damaged and destroyed vegetation. Interviews were conducted with Mr Shayne Silcox, City of Melville Council CEO, a Canning Council representative, and Mr Gary Crawford who was prosecuted in November 2017 for damaging vegetation on the Attadale foreshore.
A transcript of the report is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:2] [2:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (at Attachment B) and submissions from the broadcaster (at Attachment C). Other sources are identified in this report where relevant.
Issue: Accuracy 
Relevant Code provisions
3.3 Accuracy and fairness
[bookmark: _Ref402790766]3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2	Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only.
Finding
The licensee did not breach clause 3.3.1 of the Code.
Reasons
The complainant alleged that the report had falsely represented Mr Gary Crawford as having poisoned vegetation along an extended section of the Attadale foreshore. 
The complainant submitted to the licensee:
Please find attached the transcript from proceedings at the Fremantle Magistrates court at which [Mr Crawford] pleaded guilty to pulling up some 8/9 plants that the City of Melville CEO (S. Silcox) had actively sort to have planted in an area which was the subject of considerable dispute with the residents and the local community friends group - Friends of Attadale Parks and Amenity Areas of which [Mr Crawford has] been the chair of since 2014. 
The complainant submitted to the ACMA: 
[O]n the 29 November 2017 Mr Mark Gibson and his producers did wilfully proceed with broadcasting a segment on their half hour Today Tonight program […] in which they falsely portrayed [Mr Crawford] as being responsible and having been prosecuted for carrying out extensive poisoning to vegetation along the Attadale foreshore when Channel 7 knew that [Mr Crawford] had been only responsible for pulling up some 8/9 plants in an area which the Attadale community had been involved in a long running dispute with the City council over its planned usage.
The licensee submitted to the ACMA:
We do not agree with [the complainant’s] assertion that the Broadcast falsely portrayed [Mr Crawford] as being responsible and having been prosecuted for carrying out extensive poisoning to vegetation along the Attadale foreshore or that his commentary that he hadn't poisoned anything was edited out.
In fact within the broadcast Mr Crawford is expressly included, stating that he didn't plead guilty to poisoning trees and that he only plead guilty to removing eight trees.
The evidence that plants had been poisoned was included within the Broadcast, including CCTV images and the Bioscience report indicating that the plants had been poisoned with glyphosate. However Mr Crawford's denial that he had poisoned trees was also included in the Broadcast and in the context of the segment in its entirety it was abundantly clear to an ordinary reasonable viewer that the conviction was for removal of trees not poisoning - and that poisoning was disputed by Mr Crawford.
Based on the above, we are satisfied that the Broadcast presented factual matters accurately and did not misrepresent viewpoints, in compliance with the Code.
To assess compliance, the ACMA has addressed the following questions:
· What does the material convey to the ordinary reasonable viewer? 
· Was the material factual in character? 
· If so, did it convey a material fact or facts in the context of the relevant report?
· If so, was the factual material accurate? 
The considerations the ACMA uses in assessing whether or not broadcast material is factual are set out at Attachment D.
What does the material convey to the ordinary reasonable viewer? 
The reporter, Mark Gibson, interviewed the Melville City Council CEO, Mr Silcox, who said the Council had installed a security camera to monitor the damage that was occurring to vegetation on the Attadale foreshore.
The report included footage from the security camera. The footage was filmed in a single location during day and night times. The footage captured during daylight hours shows a man who resembles Mr Crawford pulling vegetation from the ground, while the night time footage shows a man that resembles Mr Crawford walking around saplings wearing gloves and carrying a spray bottle. As the security footage was shown, reporter Mark Gibson stated:
Caught red handed. A hidden security camera captures Gary Crawford damaging river front trees near his Attadale home.
The security footage was repeated a number of times during the report. The reporter provided additional narration:  
What they found this time was Gary Crawford, the President of the Melville Residents and Ratepayers Association, ripping out plants one July morning, then returning, spray bottle in hand, that same evening. 
Mark Gibson outlined the outcome of court proceedings against Mr Crawford and provided him with an opportunity to make a comment about his actions.
MARK GIBSON: In Fremantle Court, the 62 year old has pleaded guilty to criminal damage, fined $750, ordered to pay the council almost $1500, but given a spent conviction. So what do you think about being the Ratepayers Association President ripping out trees that have been planted? 
MR CRAWFORD: No, well, look I’m not, I don’t have any guilty feelings about taking that action, except that it was a reaction to the City not consulting. 
The report then noted the findings of a Bioscience investigation into the rapid decline of the saplings, before presenting Mr Crawford’s denial that he had poisoned the vegetation.
MARK GIBSON: A Bioscience report revealed ‘All the trees have been poisoned by the application of glyphosate’ which can be bought over the counter as ‘Round Up’ weed killer. Gary Crawford denies the poisoning but admits the damage.
MR CRAWFORD: No, Well I didn’t plead guilty to poisoning trees.
MARK GIBSON: What did you plead guilty to?
MR CRAWFORD: To removing eight trees. Plantings, plantings. Not poisoning of trees.
MR GIBSON: Oh so you ripped the seedlings out…
GARY CRAWFORD: Yeah
MR GIBSON: …but you didn’t poison the trees.
GARY CRAWFORD: No, not at all. 
While the reporter states that it was Mr Crawford in the video footage who returned later that evening “spray bottle in hand”, there was no express assertion in the report that there was poison in the spray bottle. The ACMA considers that the report would have conveyed to an ordinary reasonable viewer that Mr Crawford had been convicted for criminal damage but that he denies poisoning the trees. The question of whether Mr Crawford poisoned the trees was presented as being contestable. 
Was the material factual in character? 
Details regarding Mr Crawford’s conviction for criminal damage and that he denies poisoning the trees are specific, unequivocal and capable of independent verification. The material is therefore factual in character.
If so, did it convey a material fact or facts in the context of the relevant report?
Within the context of a report about the damage and destruction of vegetation on council owned land in which Mr Crawford was interviewed about his conviction for criminal damage, Mr Crawford’s conviction and denial of poisoning the trees are material facts. 
If so, was the factual material accurate? 
The complainant alleged the report was inaccurate because it falsely portrayed that Mr Crawford had been convicted for poisoning trees on the Attadale foreshore. The complainant provided a transcript from proceedings at the Fremantle Magistrates court indicating Mr Crawford pleaded guilty to pulling up 8-9 plants in a specific location on the Attadale foreshore.
The ACMA is of the view that the report accurately presented the outcome of court proceedings against Mr Crawford for criminal damage.
Mark Gibson refers to Mr Crawford’s conviction for criminal damage and does not state that Mr Crawford was prosecuted for poisoning trees. After describing the outcome of the court hearing, Mark Gibson refers to Mr Crawford ‘ripping out trees’. Mr Crawford is also given the opportunity to deny the allegation of poisoning trees. 
The ACMA considers that in the context of the full report it was clear that the conviction was for removal of saplings, not poisoning, and that poisoning of trees was disputed by Mr Crawford.
Accordingly, the licensee did not breach clause 3.3.1 of the Code.

Attachment A
Transcript of a report about damaged and destroyed vegetation on Today Tonight, broadcast on Seven on 29 November 2017
GARY CRAWFORD: Is that turned on at the moment?
MARK GIBSON (REPORTER): Yes it is, yeah
GARY CRAWFORD: Well shut it off for a moment please.
MARK GIBSON: Well we’re in a public place so we thought we’d just film and…
GARY CRAWFORD: Oh well….
MARK GIBSON: …ask you a few questions.
GARY CRAWFORD: Yeah well
MARK GIBSON: Caught red handed. A hidden security camera captures Gary Crawford damaging river front trees near his Attadale home.
GARY CRAWFORD: I’ll talk with you, just turn that off for the moment please. 
MARK GIBSON: No, I’m a television reporter so I want to ask you questions on TV.
GARY CRAWFORD: Yeah
SHAYNE SILCOX (MELVILLE COUNCIL CEO): I’m quite surprised that people would actually go to this extent to do this damage.
MARK GIBSON: Council workers discovered fifteen dead trees. Smaller seedlings had been ripped out of the ground. Melville Council CEO Shayne Silcox says this is the third attack in the same area, costing $70,000 to fix up. 
SHAYNE SILCOX: To look after it for three years, it’s about $400 a tree. You know, it’s a huge cost and this is the third time in this area that we’ve been doing this. It’s terrible.
MARK GIBSON: Sick of the damage, the council stepped up surveillance.
SHAYNE SILCOX: Put a camera in and try and find out what’s going on and who’s doing the damage. 
MARK GIBSON: What they found this time was Gary Crawford, the President of the Melville Residents and Ratepayers Association, ripping out plants one July morning, then returning, spray bottle in hand, that same evening. 
SHAYNE SILCOX: The strange thing here is that this is the President of the Ratepayer Association, and here they are actually undertaking criminal damage and property damage.
MARK GIBSON: This isn’t the ocean, this is the suburbs. Gary Crawford has been a vocal opponent of the proposed wave park at Alfred Cove on environmental grounds. On his Ratepayer Association Facebook page, he’s been outspoken on a range of issues. 
SHAYNE SILCOX: To me, it’s bloody minded hypocrisy that someone who has challenged the City on environmental grounds, comes and vandalises the work that we’ve been doing. 
MARK GIBSON: Why would you be protesting against environmental issues and then ripping out trees?
GARY CRAWFORD: No, no, no (inaudible)
MARK GIBSON: Mr Crawford’s beef with the council stems from a small patch of grass in front of his riverfront home which was replaced with sedges or river grass. 
SHAYNE SILCOX: So we’re trying to protect the foreshore and he was unhappy that that was done.
MARK GIBSON: In Fremantle Court, the 62 year old has pleaded guilty to criminal damage, fined $750, ordered to pay the council almost $1500, but given a spent conviction. So what do you think about being the Ratepayers Association President ripping out trees that have been planted? 
GARY CRAWFORD: No, well, look I’m not, I don’t have any guilty feelings about taking that action, except that it was a reaction to the City not consulting. 
MARK GIBSON: A Bioscience report revealed ‘All the trees have been poisoned by the application of glyphosate’ which can be bought over the counter as ‘Round Up’ weed killer. Gary Crawford denies the poisoning, but admits the damage.
GARY CRAWFORD: No, Well I didn’t plead guilty to poisoning trees.
MARK GIBSON: What did you plead guilty to?
GARY CRAWFORD: To removing eight trees. Plantings, plantings. Not poisoning of trees.
MARK GIBSON: Oh so you ripped the seedlings out…
GARY CRAWFORD: Yeah
MARK GIBSON: …but you didn’t poison the trees.
GARY CRAWFORD: No, not at all. 
MARK GIBSON: Last week we reported on a separate case. Dozens of trees snapped off on the Canning River foreshore. 
COUNCIL WORKER: It’s been snapped off close to the base here. 
MARK GIBSON: Well, the vandals have returned. Just up the road another seven, two year old Swamp Gums have been destroyed.
UNIDENTIFIED MALE: This is a concerted effort to create the most damage in a single period of time that, certainly I’ve seen, in local government.
MARK GIBSON: The trees weren’t blocking anyone’s view 
UNIDENTIFIED MALE: Who knows why anyone would do something like this. I mean what advantage is damaging a tree like this to anyone in particular? 
MARK GIBSON: The trees have to be dug out, disposed of and replaced. Canning Council wants residents to keep an eye out for the culprits. 
UNIDENTIFIED MALE: Grow up, grab a brain and spend your time doing something constructive. 
SHAYNE SILCOX: Let’s get on and let us do our job, trying to protect the environment, give a better outcome to our Melville Community.
Attachment B
Complaint 
Extracts of the complaint to the licensee dated 10 April 2018:
Please find attached the transcript from proceedings at the Fremantle Magistrates court at which [Mr Crawford] pleaded guilty to pulling up some 8/9 plants that the City of Melville CEO (S. Silcox) had actively sort to have planted in an area which was the subject of considerable dispute with the residents and the local community friends group - Friends of Attadale Parks and Amenity Areas of which [Mr Crawford has] been the chair of since 2014. 
Melville’s CEO falsely claimed that [Mr Crawford] was responsible for poisoning vegetation in that location as well as suggesting along the length of the foreshore. 
The police investigation showed that [Mr Crawford] had not been the responsible party - hence no mention of poisoning in the material statement by police. When Channel 7’s reporter first approached [Mr Crawford, he] told him he did not have the facts - [Mr Crawford] told him to check with the court or police. Later that day [Mr Crawford] called Channel 7 (Today Tonight) and gave a comprehensive statement detailing the correct facts to a [Seven employee] who said he was taking the information down in order to pass onto Mr Gibson who [Mr Crawford] understood was the reporter who conducted the unarranged interview of a few hours earlier…
Extracts of the complaint to the ACMA dated 22 April 2018:
In essence my complaint against Channel 7 Perth is that on the 29 November 2017 Mr Mark Gibson and his producers did wilfully proceed with broadcasting a segment on their half hour Today Tonight program […] in which they falsely portrayed [Mr Crawford] as being responsible and having been prosecuted for carrying out extensive poisoning to vegetation along the Attadale foreshore when Channel 7 knew that [Mr Crawford] had been only responsible for pulling up some 8/9 plants in an area which the Attadale community had been involved in a long running dispute with the City council over its planned usage.
[Mr Crawford] had not only informed Mr Gibson personally when he sought [Mr Crawford’s] comment to his false allegations but his producer (and possibly him) deliberately edited out of their film footage the explanation that [Mr Crawford] had provided them and in doing so made it appear that [Mr Crawford] had been responsible for the poisoning and that [Mr Crawford] didn’t regret it - those remarks were made with regard [Mr Crawford] pulling up the 8/9 plants - all [Mr Crawford’s] commentary that [he] hadn’t poisoned anything and referring him to the court were edited out.
[…]
Attachment C
Licensee’s response and submissions
Extracts of the licensee’s submission to the ACMA dated 18 May 2018:
We do not agree with [the] assertion that the broadcast falsely portrayed [Mr Crawford] as being responsible and having been prosecuted for carrying out extensive poisoning to vegetation along the Attadale foreshore or that his commentary that he hadn't poisoned anything was edited out.
In fact within the broadcast Mr Crawford is expressly included stating that he didn't plead guilty to poisoning trees and that he only plead guilty to removing eight trees.
The evidence that plants had been poisoned was included within the Broadcast, including CCTV images and the Bioscience report indicating that the plants had been poisoned with glyphosate. However Mr Crawford's denial that he had poisoned trees was also included in the broadcast and in the context of the segment in its entirety it was abundantly clear to an ordinary reasonable viewer that the conviction was for removal of trees not poisoning - and that poisoning was disputed by Mr Crawford.
Based on the above, we are satisfied that the broadcast presented factual matters accurately and did not misrepresent viewpoints, in compliance with the Code.
Attachment D
ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:3]  [3:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:4]  [4:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
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