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	Licensee
	Channel Seven Sydney Pty Limited

	Station
	Seven

	Type of service
	Commercial—television

	Name of programs
	Sunrise

	Date of broadcast
	13 March 2018

	Relevant Code
	Commercial Television Industry Code of Practice 2015 

	Date finalised
	8 August 2018

	Decision
	Breach of clause 3.3.1 [accuracy]
Breach of clause 2.6.2 [intense dislike, serious contempt or severe ridicule on the basis of race]   
No breach of clause 3.2.1 [material which may cause distress]


  

Background
In March 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a segment on Sunrise (the program).
The program was broadcast on Seven by Channel Seven Sydney Pty Limited (the licensee) on 13 March 2018, from 5.30 am to 9.00 am. It included a segment which discussed, among other things, the adoption of Indigenous children and child abuse in Indigenous communities.
Following the broadcast, concerns were expressed from a number of members of the public that the segment contained material that was allegedly racist, offensive, distressing and inaccurate. These concerns received extensive media coverage.
The ACMA has investigated the licensee’s compliance with clauses 2.6.2, 3.2.1 and 3.3.1 of the Commercial Television Industry Code of Practice 2015 (the Code). 
The segment
Sunrise is a breakfast television program, containing a mix of news, current affairs, entertainment and lifestyle programming. For the purposes of the Code, it is considered to be a current affairs program, which is defined as a program ‘focusing on social, economic or political issues of current relevance to the community’. 
On 13 March 2018, at approximately 6.47 am, the program included a discussion in a segment called ‘Hot Topics’ (the segment). The segment is described by the licensee as:
… a daily segment, where media personalities and commentators briefly reflect and offer their own personal perspectives on a number of items (usually three) from the morning newspapers.[footnoteRef:2] [2:  Licensee submission dated 12 April 2018, at Attachment C.] 

[bookmark: _GoBack]On this date, there were three topics discussed during the segment, for approximately two and a half minutes each: press coverage about adoption of Indigenous children, the sacking of a school deputy principal for cutting a student’s hair, and lesser known road rules. 
The discussion about the adoption of Indigenous children focussed on a news report published in that day’s edition of The Courier-Mail about comments reportedly made by the Hon. David Gillespie, MP, Assistant Minister for Children and Families (the Assistant Minister). 
The panel consisted of two commentators, Ms Prue MacSween and Mr Ben Davis, and was hosted by Sunrise presenter, Ms Samantha Armytage. During the discussion, Ms MacSween and Mr Davis expressed various views about the reported abuse of children in Indigenous communities, the removal of Indigenous children from their community, and the Stolen Generations.[footnoteRef:3] [3:  The Stolen Generations are Aboriginal and Torres Strait Islander people who, when they were children, were taken away from their families and communities as the result of past government policies. Children were removed by governments, churches and welfare bodies to be brought up in institutions, fostered out or adopted by white families. http://aiatsis.gov.au/research/finding-your-family/before-you-start/stolen-generations ] 

A transcript of relevant extracts of the segment is at Attachment A.
The licensee broadcast a follow-up ‘Hot Topics’ discussion in the same program on 20 March 2018, which featured experts in Indigenous affairs. The transcript of that broadcast is at Attachment B.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:4] [4:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167. ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account submissions from the licensee (extracts of which are at Attachment C). 
Issue 1: Accuracy
Relevant Code provisions
3.3 	Accuracy and fairness
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2	Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only.
3.3.3 	Licensees must make reasonable efforts to correct or clarify significant and material errors of fact that are readily apparent or have been demonstrated to the Licensee’s reasonable satisfaction in a timely manner.
3.3.4	If a licensee makes a correction in an appropriate manner within 30 days of a complaint being received or referred to the ACMA (whichever is later), then the Licensee will not be in breach of clause 3.3.1 in relation to that matter.
3.3.5 	A correction under clause 3.3.4 may be made in one or more of the following ways: 
a) during a later episode of the relevant Program; 
b) on a Licensee’s news website; 
c) on the official website of the relevant Program; or 
d) any other way that is appropriate in the circumstances. 
An interpretation clause also applies:
3.1.2 	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a) the facts known, or readily ascertainable, at that time;
b) the context of the segment (or Program Promotion) in its entirety; and
c) the time pressures associated with the preparation and broadcast of such programming.
Finding
The ACMA finds that the licensee breached clause 3.3.1 of the Code.
Reasons
To assess compliance with clause 3.3.1, the ACMA addresses the following questions:
· What does the material convey to the ordinary reasonable viewer? 
· Was the material factual in character? 
· If so, did it convey a material fact or facts in the context of the relevant report?
· If so, was the factual material accurate? 
· If the factual material was inaccurate, was it corrected in an appropriate manner?
The considerations the ACMA uses in assessing whether or not broadcast material is factual are set out at Attachment D.
The licensee submitted:
Seven submits that the Broadcast was accurate in respect of the material facts presented, as required by clause 3.3.1 and 3.3.2 and in particular taking into account the matters referred to in clause 3.1.2 of the Code.
The only material facts presented in the Broadcast were summarising the article from The Courier-Mail which was the topic of the discussion. In particular, in the opening portion of the Broadcast, host Samantha Armytage referenced The Courier-Mail's reporting that Aboriginal children currently may only be placed with relatives or other indigenous families and that David Gillespie was calling for change to be made to this policy. This description, while brief, is entirely consistent with the content of the relevant article.
In the relevant context of the Hot Topics segment we believe it would have been clear to any reasonable viewer that the introductory remarks were in fact a summary of the content of The Courier-Mail report - which states "In a landmark move, Dr Gillespie, the Assistant Minister for Children and Families, said he wants to relax rules requiring Aboriginal kids to be placed with relatives or other indigenous families". […]
While we acknowledge, it is a "policy preference" to place Aboriginal children with kin or within indigenous communities rather than a requirement, the difference is insubstantial as the intended outcome is the same.
The follow up 'Hot Topics' segment on 20 March 2018 clarified in greater detail the relevant policy position on caring for indigenous children by non-indigenous families in detail, as well as providing a range of expert opinions on the relevant issues. For this reason, if the ACMA determines that the Broadcast was inaccurate, we submit that clause 3.3.4 of the Code applies to resolve the matter without breach.
What does the material convey to the ordinary reasonable viewer?  
Ms Armytage introduced the segment with the following comments: 
A Federal Government Minister has suggested white families be allowed to adopt abused Aboriginal children to save them from rape, assault and neglect. Currently they can only be placed with relatives or other Indigenous families. But Children’s Minister David Gillespie says relaxing the rules is a better alternative to creating an abandoned or damaged generation. 
At the same time, a graphic of an article from The Courier-Mail, titled ‘Let white families adopt Aboriginal children: Feds’, was shown on screen.
Ms Armytage then introduced the panellists and asked Ms MacSween: 
Prue, I guess post-Stolen Generation there’s been this huge move to leave Aboriginal children where they are, even if they’re being neglected in their own families. Should white families be allowed to adopt at-risk Aboriginal children?
Ms MacSween’s response included the statement:
… to think that we would knowingly – and the statistics prove it – knowing that we’re going to leave them in these dangerous environments is just not on. 
The panellists then gave their views about the removal of at-risk Indigenous children.
The ACMA considers the material would have conveyed to an ordinary reasonable viewer that current rules provide that Indigenous children can only be placed with relatives or other Indigenous families, and not with non-Indigenous carers.
Was the material factual in character? 
Ms Armytage’s opening comments included a statement that the rules applying to the placement of Indigenous children meant that they can only be placed with relatives or other Indigenous families. 
The licensee submitted that this statement was referencing an article in The Courier-Mail, which appeared on screen while the statement was made, and that Ms Armytage’s comment about the current rules was part of an accurate summary of that article. 
The ACMA considers that this statement was not directly attributed to the article or the Assistant Minister, and would be understood by the ordinary reasonable viewer to be an assertion by the presenter to give context to the suggestion in the article. It would have been understood to be an explanation by the presenter about the current rules concerning placement of Indigenous children. The assertion that Indigenous children can only be placed with relatives or other Indigenous families is specific, unequivocal and capable of independent verification. It is factual in character.
If so, did it convey a material fact or facts in the context of the relevant report?
In the context of a discussion about whether non-Indigenous families should be allowed to adopt abused Indigenous children, the statement conveyed a material fact. 
If so, was the factual material accurate? 
The Aboriginal and Torres Strait Islander Child Placement Principle (the Principle) has been endorsed in legislation or policy in all Australian states and territories. The Principle states the preferred order of placement for an Aboriginal and Torres Strait Islander child who has been removed from their birth family:
1. the child's extended family (kin)
2. the child's Indigenous community (kith)
3. with Aboriginal or Torres Strait Islander carers
4. with non-Indigenous carers.[footnoteRef:5]   [5:  https://aifs.gov.au/cfca/publications/child-protection-and-aboriginal-and-torres-strait-islander-children accessed 12 April 2018.] 

The Principle does not prevent the placement of Indigenous children with non-Indigenous carers; rather, it prioritises care within the child’s extended family and in Indigenous communities. 
In its submission, the licensee acknowledged that placing Indigenous children with kin is a policy preference rather than a requirement, but submitted that ‘the difference is insubstantial, as the intended outcome is the same’.  
The ACMA considers there is a material difference in stating that something is not possible, compared with stating that something is not preferred. It notes that a significant proportion of Indigenous children placed in out-of-home care are placed with non-Indigenous carers.[footnoteRef:6] [6:  In Australia, in 2016-17, 67.6% of Indigenous children in out-of-home care were placed with relatives/kin, other Indigenous caregivers or in Indigenous residential care - https://www.aihw.gov.au/reports/child-protection/child-protection-australia-2016-17/data - accessed 20 July 2018.] 

Contextual factors
Clause 3.1.2 provides that compliance with any Section 3 obligation, including clause 3.3.1 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material. This includes the facts known, or readily ascertainable, at that time, the context of the segment in its entirety and the time pressures associated with the preparation and broadcast. 
The context of the segment was a brief panel discussion, based on a newspaper article published online at 1.00 am that morning, 13 March 2018. As noted, the article was titled ‘Let white families adopt Aboriginal children: Feds’ and refers to ‘relax[ing] rules requiring Aboriginal kids to be placed with relatives or other indigenous families’. 
The ACMA acknowledges that the time available to prepare the segment was limited, and the brevity of the segment did not allow for an extensive introduction. However, the Code requires material facts to be accurate and the ACMA does not accept that the subject matter was such that it could not have been the subject of discussion at a later time. Given the context of a segment dealing with complex and sensitive matters, the ACMA considers that the licensee should have taken steps to ascertain the accuracy of the statement, particularly given that the opening statement formed the basis of the subsequent discussion.
The licensee submitted that clause 1.1.4 is relevant to this broadcast. Relevantly, this clause provides that a licensee will not be in breach of the code if non-compliance was due to a reasonable mistake or reasonable reliance on information supplied by another person. The ACMA considers that it was neither a reasonable mistake nor reasonable reliance for the purposes of clause 1.1.4, for the licensee to rely on the contents of a single newspaper report to provide the factual foundation for a panel discussion about these complex and sensitive matters. 
Given the above, the ACMA considers that the statement by the presenter that Indigenous children can only be placed with relatives or other Indigenous families was inaccurate.
If the factual material was inaccurate, was it corrected in an appropriate manner?
Clause 3.3.4 provides that a licensee will not breach clause 3.3.1 if it makes a correction in an appropriate manner within 30 days of a complaint being received or referred to the ACMA. 
In its submission, the licensee argued that the follow-up ‘Hot Topics’ segment broadcast on 20 March 2018 clarified any inaccuracy broadcast in the earlier segment. 
The follow-up segment was introduced by Sunrise presenter, Mr David Koch, with the following statement:
We know it’s a conversation around Aboriginal children and their removal, [that] sparked concern and protest last week, so we’re responding to calls by the Aboriginal community to look at the issue with the experts, and we’ve got the experts this morning.  
In the first question in the broadcast, Mr Koch asked one of the experts in Indigenous affairs, Ms Olga Havnen, a broad question about the process for removing an Indigenous child from its family. Ms Havnen stated:
[…] there is absolutely no prohibition or restriction on the ability of non-Aboriginal people to care for children, either as foster carers or in permanent adoption.
The ACMA has noted in a number of previous investigations that for a correction to be appropriate, it would ‘ordinarily involve a clear-on-air acknowledgement of the error made in a particular broadcast and a statement of the correct position, in such a way that there is a clear connection between the error made and the correction’.[footnoteRef:7] This does not, by implication, limit the circumstances in which the ACMA considers that a correction would meet the test set in clause 3.3.4.  Rather, this is a description of a correction that clearly would meet the test in clause 3.3.4. [7:  See for example Investigation Report 3151: https://www.acma.gov.au/-/media/Broadcasting-Investigations/Investigation-reports/Radio-investigations/Word-document-2014/2GB-investigation-report-3151-docx.DOCX?la=en ] 

The follow-up segment was not flagged as a correction. There was no acknowledgement of any inaccuracy in the earlier segment broadcast on 13 March 2018. The statement by Ms Havnen, that accurately states the position regarding the placement of Indigenous children, is made without reference to the inaccurate statement made in the earlier segment. It is made by a panellist (albeit one that is described by the presenter as an expert), following a question from the presenter regarding the process for removing Indigenous children from their home. It was not a question directed to the accuracy of the statement that Indigenous children can only be placed with family members or other Indigenous families. In such circumstances, the ACMA is of the view that it would not be readily understood by an ordinary reasonable viewer as a correction.
The ACMA notes the licensee has submitted that the follow up segment ‘served to clarify explicitly the true factual position and correct the error made during the original Broadcast’. However, for the reasons discussed above, the ACMA considers that the follow-up segment did not, in fact, correct the earlier segment in an appropriate manner in the circumstances.  
For these reasons, the ACMA considers that the licensee did not make a correction in an appropriate manner. Had the presenter explicitly acknowledged the inaccurate statement from the previous episode and corrected that statement, the ACMA would have been satisfied that the correction was made in an appropriate manner.
Consequently, the ACMA finds that the licensee breached clause 3.3.1 with regard to this statement. 
Issue 2: Material not suitable for broadcast  
Relevant Code provisions  
2.6 Material not suitable for broadcast  
	[…]	
2.6.2 	A Licensee must not broadcast any Program, Program Promotion, Community Service Announcement or Station ID which is likely, in all the circumstances, to provoke or perpetuate in, or by a reasonable person, intense dislike, serious contempt or severe ridicule against a person or group of people because of age, colour, gender, national or ethnic origin, disability, race, religion or sexual preference.
2.6.3 	A Licensee will not be in breach of clause 2.6.2 if the relevant conduct is said or done reasonably and in good faith: 
[…]
b)  in the course of any broadcast with a public interest purpose (including a statement, discussion or debate concerning academic, artistic or scientific matters); or 
c)  in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest. 
Finding
The ACMA finds that the licensee breached clause 2.6.2 of the Code.
Reasons
To assess compliance, the ACMA has addressed the following questions:
· Did the program identify a person or group of persons on a relevant basis?
· Was the program likely to provoke or perpetuate in a reasonable person intense dislike, serious contempt or severe ridicule against the relevant person or group on that basis?
· If so, was the conduct in the segment said or done reasonably and in good faith?
The licensee submitted:
The comments made by both Ms MacSween and Mr Davis did not direct any hatred or disdain towards Aboriginal people. Their opinions were clearly underpinned by concern for the welfare of those indigenous children at risk of harm, and were based on the information in The Courier-Mail report. If there was an object of their criticism, it was the law makers and other advocates in the community who have not, according to the commentators, done enough to ensure the welfare of indigenous children. We do not believe that the likely effect of the Broadcast, on a reasonable viewer, would be to provoke or perpetuate intense dislike, serious contempt or severe ridicule on the basis of race, taking into account all the circumstances. In particular, those circumstances would include:   
· the overall context of the 'Hot Topics' segment;
· the basis of the discussion which were public comments made by Federal Assistant Minister for Children and Families, Mr David Gillespie;
· the opinions expressed being clearly based on concern for indigenous children that have been identified as being at risk of harm;
· the absence of any blame or hatred being directed to Aboriginal people or communities for the circumstances in which children may be at risk of harm.
In addition, we submit that the defences in clause 2.6.3(b) and (c) each clearly apply to the relevant segment as being said or done reasonably and in good faith, in the course of a broadcast with a public interest purpose and/or a broadcast of a fair comment on, a matter of public interest. The issue of child welfare, and particularly Aboriginal child welfare, is clearly a matter of public interest, and all opinions expressed within the segment were fair comment as they were honest expressions of the commentators' points of view.
As mentioned above, the segment was introduced by Ms Armytage with the following statement, while an image of The Courier-Mail article, titled ‘Let white families adopt Aboriginal children: Feds’ appeared on screen: 
A Federal Government Minister has suggested white families be allowed to adopt abused Aboriginal children to save them from rape, assault and neglect. Currently they can only be placed with relatives or other Indigenous families. But Children’s Minister David Gillespie says relaxing the rules is a better alternative to creating an abandoned or damaged generation.
In the discussion that followed, a number of statements were made linking Aboriginal communities to the abuse and neglect of children, and supporting the removal of Indigenous children from Indigenous communities. Comments included:
… We can’t have another generation of young Indigenous children being abused.
…. This conspiracy of silence and this fabricated PC outlook: that it’s better to leave them in this dangerous environment … knowing that we are going to leave them in these dangerous environments is just not on.
… Putting them back into that culture…what culture are they growing up and seeing – well they’re getting abused, they’re getting hurt and they’re getting damaged.
… don’t worry about the people who will decry and hand-wring and say this will be another Stolen Generation. Just like the first Stolen Generation where a lot of children were taken because it was for their well-being, we need to do it again perhaps.
Did the program identify a person or group of persons on a relevant basis?
When examining compliance with clause 2.6.2, it is necessary to consider whether a person or group is identified and, if so, the grounds on which they are identified. 
In her opening remarks, Ms Armytage framed the segment, setting up a dichotomy between ’white families’ and ‘Indigenous families’. The text of the newspaper headline on the screen was ‘Let white families adopt Aboriginal children: Feds’ and the caption on the screen throughout read ‘ABORIGINAL ADOPTION Proposal for white families should take in abused kids’. Ms MacSween referred to ‘another generation of Indigenous children’ and referred to the ‘Stolen Generation’. Mr Davis commended a politician for saying what others ‘are afraid to say because of the fear of being labelled racist’. Mr Davis also used the phrases ‘these dangerous environments’ and ‘into that culture’ in reference to Indigenous people. 
These statements served to identify two things: Indigenous children as a group of victims of abuse; and Indigenous communities as groups of people who may expose Indigenous children to danger. 
The ACMA is satisfied that the relevant group of persons identified for the purposes of clause 2.6.2 is Indigenous people in Australia and the relevant basis is race.
Was the program likely to provoke or perpetuate in a reasonable person intense dislike, serious contempt or severe ridicule against the relevant person or group on that basis?
‘Likely, in all the circumstances, to’ 
The phrase ‘likely, in all the circumstances, to’ imposes an objective test that requires a real and not remote chance or possibility. Something which is probable would satisfy this test. 
‘Provoke or perpetuate’  
To assess whether the program was likely to ‘provoke or perpetuate’, the ACMA asks if the segment was likely to have urged a reasonable person to share feelings of dislike, contempt or ridicule on the basis of race. Material that merely conveys a person’s own negative feelings towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable viewer. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others.
This incitement or provocation can be achieved through comments made about a person or group; there is no requirement that those comments include a specific call to action. There is no need for proof of intention to incite or that any one was in fact incited. 
‘Intense dislike, serious contempt or severe ridicule’   
The inclusion of the adjectives ‘intense’, ‘serious’ and ‘severe’ contemplates the provocation of a very strong reaction in the viewer. It is not sufficient that the broadcast induces a mild or even strong response. 
In this case, the ACMA must consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of intense dislike, serious contempt or severe ridicule against Indigenous people on the grounds of their race.  
Discussion  

At the outset, the ACMA observes that it is of course legitimate for broadcasters to discuss matters of public interest and concern, including extremely sensitive matters such as child abuse and the neglect of children. This includes situations where this may raise negative – and indeed strongly negative – issues concerning a group of persons who share a particular characteristic, such as race. The ACMA acknowledges that the subject of child abuse and neglect in Indigenous communities is important and complex, and that reporting on or discussing it presents challenges for broadcasters. Such matters should be discussed with care, with editorial framing important to ensure that clause 2.6.2 is not contravened. 
An ordinary, reasonable person would regard the abuse and neglect of children as highly abhorrent. A reasonable person would also understand these issues are particularly difficult and sensitive in Indigenous communities, given the history of forced removal of Indigenous children from their families and communities under various previous government policies, and the pain this has caused. 
The emphasis in the ‘Hot Topics’ segment is on the panellists’ opinions about a subject. These opinions are not challenged by the presenter. The ACMA understands the panellists generally have little time to prepare for the discussion and questions whether a subject as important and complex as the welfare of Indigenous children can be appropriately addressed in such a format. 
The ACMA acknowledges the licensee’s submission that the comments made by the panelists were underpinned by concern for the welfare of those Indigenous children at risk of harm. However, the segment was framed in such a way that it set up a dichotomy between ‘Indigenous families’ and ‘white families’ and then asserted that the (inaccurately described) ‘rule’ requiring Aboriginal children to be placed with other Indigenous families meant  Aboriginal children would be ‘left in these dangerous environments’ or in ‘that culture’. The segment would have conveyed to an ordinary reasonable viewer that the panellists and presenter were presenting a view that child abuse and neglect are commonplace in Indigenous families, that it is unsafe for at-risk Indigenous children to be placed in other Indigenous families, and that they should be removed from Indigenous communities and adopted by ‘white’ families for their protection. Because of this framing, the ACMA considers that it directed very strong negative feelings towards Indigenous people, even though this may not have been the licensee’s intention.
The relatively short segment included what the ordinary, reasonable viewer would have considered to be strong negative statements about Indigenous people as a group using language that created an emotional appeal to the audience that was both strong and pervasive. This included the sweeping references to a ‘generation’ of young Indigenous children being abused and ‘that culture’ being a culture of abuse, hurt and damage. Further, it was suggested that the policy that led to the Stolen Generations – a policy that continues to cause immense pain and division in the community – should be repeated for the wellbeing of the children. By implication, the segment conveyed that children left in Indigenous families would be abused and neglected, in contrast to non-Indigenous families where they would be protected. 
The generalised approach taken in the segment can be contrasted with one that criticises perpetrators on the basis of their abusive behaviour or deals fairly with the statistical prevalence of abuse in particular Indigenous communities.  
The licensee further submitted that the ACMA has misunderstood the focus of the discussion in the segment:
The panellists were highly critical of what they referred to as a "politically correct" attitude towards the issue of handling abuse of Aboriginal children. The focus of this criticism was not Aboriginal people, it was the attitude of politicians, bureaucrats and commentators who they considered to be responsible for the current approach to the problem, which the panellists viewed as flawed.
The ACMA acknowledges that the segment included criticism of what was referred to as a ‘politically correct’ attitude. But the ACMA disagrees that this criticism removed the focus away from Indigenous people and neither did it alter the likelihood that the segment would have the consequence contemplated by clause 2.6.2. 
Accordingly, the ACMA considers that the high threshold test of ‘serious’ contempt has been met given the negative generalisations made about Indigenous people as a group in the segment and the general abhorrence in society towards abuse and neglect of children. 
For these reasons, the ACMA finds that, in the circumstances of this broadcast, the licensee has breached clause 2.6.2 of the Code.    
Clause 2.6.3 provides that a licensee will not be in breach of clause 2.6.2 if the conduct is said or done reasonably and in good faith and one of the circumstances in clause 2.6.3 applies. Relevantly, the possible existence of the circumstances at clauses 2.6.3(b) and (c) is discussed below (the exception at clause 2.6.3(a) is not relevant in this case). 
Were the statements said reasonably and in good faith in the course of a broadcast with a public interest purpose?
The exception at clause 2.6.3(b) refers to statements said reasonably and in good faith in the course of a broadcast with a public interest purpose.    
As noted above, contemporary debate includes discussion of issues that are by their nature sensitive, and the Code does not preclude broadcasters from tackling sensitive or confronting topics. However, the Code is clear that this does not mean that anything is permissible in discussion about matters of public importance on the basis of unfettered free speech. The Code tempers the freedom of expression for broadcasters with the need to respect community standards in the content broadcast.
The ACMA considers that the inclusion of inaccurate information and the sweeping statements such as ‘they’re getting abused, they’re getting hurt and they’re getting damaged’ and the presenter’s concluding comment ‘poor kids’, presented the issues in a polarising and unreasonable manner which did not demonstrate good faith. Comments about the threat to children in Indigenous communities were not broadcast within any framework that would enable viewers to judge whether there was a reasonable objective basis for the attitudes displayed. The licensee created a scenario in which negative associations accrued around Indigenous people because of the framing of the issue which:
· emphasised and repeated in connection with Indigenous communities that they were dangerous environments for children 
· unfairly contrasted ‘safe’ white families with ‘dangerous’ Indigenous families; and
· suggested that the forced removal of Aboriginal children from their families has been beneficial in the past and should be pursued again.
As a consequence, Indigenous people were presented as being inferior to non-Indigenous people in their ability to raise their children in a safe environment.
The ACMA notes the licensee’s follow-up broadcast of 20 March 2018 was a more informed discussion than the 13 March 2018 segment. However, there is no provision in the Code for a breach of clause 2.6.2 to be ‘cured’ by material broadcast on a later date. 
It is in the public interest that discussion of tragic events of both current and historical significance be conducted in a sensitive and appropriate context. In this particular case, the conduct of the discussion was neither appropriate nor sensitive. In these circumstances, the ACMA considers that it was not done reasonably and in good faith in the course of a broadcast with a public interest purpose.
Accordingly, the ACMA considers the broadcast does not fall within the exception in clause 2.6.3(b) of the Code.
Were the statements said reasonably and in good faith in the course of a broadcast of a fair report of, or a fair comment on, a matter of public interest?
The exception in clause 2.6.3(c) refers to statements said reasonably and in good faith in broadcasting a fair report, or a fair comment on, any event or matter of public interest. 
While the welfare of Indigenous children is clearly a matter of public interest, a licensee must cover this type of issue appropriately, taking care with the framing and presentation of material facts and opinions. The report was not free of inaccuracies and it displayed a strong inclination against Indigenous people.
Additionally, the ACMA notes that the licensee failed to include reference to the fact that there were many within Indigenous communities who do not abuse or neglect their children and would be highly suitable carers for abused children. 
In all these circumstances the ACMA is not satisfied that the broadcast and statements amounted either to a fair report or fair comment.
Accordingly, the ACMA considers the broadcast does not fall within the exception in clause 2.6.3(c) of the Code.
As none of the exceptions apply, the ACMA finds that the licensee breached clause 2.6.2 of the Code.
Issue 3: Material which may cause distress
Relevant Code provision 
3. News and Current Affairs
[…]
3.2 Material which may cause distress 
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must: 
a) 	not include material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so; and 
b) 	include a spoken warning before a segment that contains material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers having regard to the likely audience of the Program; and
[…]
Finding
The ACMA finds that the licensee did not breach clause 3.2.1 of the Code.  
Reasons
The ACMA notes that clause 3.2.1 appears best adapted to deal with deliberate decisions by a licensee to include potentially distressing material in a broadcast. The licensee, in making such a decision, must form a reasonable opinion about the likely effect of that material on the likely audience. If, in that reasonable opinion on the part of the licensee, the material would be likely to seriously distress or seriously offend a substantial number of members of that likely audience then the licensee acquires two obligations:
1. an obligation not to include the material at all unless there is a public interest reason to do so; and
1. an obligation to include a spoken warning about the material if it is so included.
In this instance, the relevant segment was a live panel discussion. The ACMA accepts that in the context of such a live discussion clause 3.2.1 will often have little meaningful work to do. This particular live discussion was of a general topic in the public interest (the welfare of Indigenous children). While the ACMA has found that the course of that discussion occurred in a way which offended clause 2.6.2 of the Code (see the findings above), the ACMA does not consider that it was necessary in this case for the segment to have been preceded by a formal spoken warning. 
Therefore the ACMA finds that the licensee did not breach clause 3.2.1 of the Code.  


Attachment A
Transcript of relevant extracts in Sunrise, broadcast on Seven on 13 March 2018:
	Video 

	Audio

	Still image of a newspaper article [headline: ‘Let white families adopt Aboriginal children: Feds
SAVE OUR KIDS’]
Caption: ‘ABORIGINAL ADOPTION
Proposal for white families should take in abused kids’
	PRESENTER (SAMANTHA ARMYTAGE): A Federal Government Minister has suggested white families be allowed to adopt abused Aboriginal children to save them from rape, assault and neglect. Currently they can only be placed with relatives or other Indigenous families. But Children’s Minister David Gillespie says relaxing the rules is a better alternative to creating an abandoned or damaged generation. 

	Animated graphic:
‘sunrise
HOT
TOPICS’
Split screen: Prue MacSween/Presenter/Ben Davis
Caption: ‘ABORIGINAL ADOPTION
Proposal for white families should take in abused kids’
	PRESENTER: It’s our hot topic this morning. To discuss it this morning we’re joined by commentator Prue MacSween in Sydney and Ben Davis from Radio 4BC in Brisbane. Good morning to you both. Prue, I guess post-Stolen Generation there’s been this huge move to leave Aboriginal children where they are, even if they’re being neglected in their own families. Should white families be allowed to adopt at-risk Aboriginal children?


	Prue MacSween
Blurred video of images of Indigenous adults and children
Caption: ‘ABORIGINAL ADOPTION
Proposal for white families should take in abused kids’
	PRUE MACSWEEN: Of course, it’s a no-brainer as far as I’m concerned. You know, we can’t have another generation of young Indigenous children being abused in this way and this conspiracy of silence and this fabricated PC outlook that, you know, it’s better to leave them in this dangerous environment. I mean, it’s just crazy to even contemplate that people could be arguing against this. I mean, we have a responsibility as human beings to care for vulnerable children, and to think that we would knowingly – and the statistics prove it – knowing that we’re going to leave them in these dangerous environments is just not on. So good on you, David Gillespie, and, please, don’t worry about the people who decry and hand-wring and say this will be another Stolen Generation. Just like the first Stolen Generation where a lot of children were taken because it was for their wellbeing, we need to do it again, perhaps. 

	Split screen: Prue MacSween/Presenter/Ben Davis
Ben Davis
Caption: ‘ABORIGINAL ADOPTION
Proposal for white families should take in abused kids’
	PRESENTER: [Under breath: Yeah] Ben, there’s this absolute terror amongst many bureaucrats, many of them white, that this would create a new Stolen Generation. What’s the balance here?
BEN DAVIS: No, I’m with Prue, good on David Gillespie for saying what a lot of politicians would and are afraid to say because of the fear of being labelled racist. I mean, this political correct nonsense has got to go, and you know, I take a lot of value on what Warren Mundine says, I mean he’s got the ear of Prime Ministers, and he says this is PC madness gone way too far. We need to be protecting kids, we need to be protecting Aboriginal kids, and putting them back into that culture… what culture are they growing up and seeing? Well, they’re getting abused, they’re getting hurt and they’re getting damaged. He said this has got to change. With him a hundred per cent.

	Split screen: Prue MacSween/Presenter/Ben Davis

	PRESENTER: Yeah, let’s hope some sense prevails there. Poor kids. All right […]





Attachment B
Transcript of relevant extracts in Sunrise, broadcast on Seven on 20 March 2018:
	Video 

	Audio

	Presenter
Caption: ‘INDIGENOUS CHILDREN
Experts weigh in on protection and health issues’
Still image of a newspaper article [headline: ‘Let white families adopt Aboriginal children: Feds
SAVE OUR KIDS’]

	PRESENTER (DAVID KOCH): Now, this morning we bring you a special edition of ‘Hot Topics’, taking a closer look at the complex and very emotional issue of child protection, particularly in Indigenous communities. The topic was raised in an article on the front page of Brisbane’s Courier-Mail last week, where the Assistant Federal Minister for Children, David Gillespie, suggested he wanted to relax rules around abused Aboriginal children being placed with relatives. Now, we know it’s a conversation around Aboriginal children and their removal, sparked concern and protest last week, so we’re responding to calls by the Aboriginal community to look at the issue with the experts, and we’ve got the experts this morning. 

	Animated graphic:
‘sunrise
HOT
TOPICS’
Caption: ‘INDIGENOUS CHILDREN
Experts weigh in on protection and health issues’
Animated graphic:
‘sunrise
HOT
TOPICS’
Split screen: Olga Havnen/James Ward/Patricia Turner
Graphic: ‘57,221 children / 1/3 of them indigenous’
Caption: ‘INDIGENOUS CHILDREN
Experts weigh in on protection and health issues’

	PRESENTER: Olga Havnen in Darwin, James Ward in Cairns and Patricia Turner in Canberra, good morning to you all, thanks for joining us this morning. Now, the National Children’s Commissioner says more than a third of children in the out-of-home care system, where they’d been removed from their own home, are Aboriginal or Torres Strait Islander. Olga, you’ve worked in Aboriginal affairs all your life, what’s the process for taking a child out of their home?

	Olga Havnen
Caption: ‘OLGA HAVNEN
CEO Danila Dilba Health Service’
Caption: ‘PROTECTING CHILDREN
Removing a child from their family a last resort’

	OLGA HAVNEN: Normally the process would be a notification followed by investigation, and if substantiation of serious harm or abuse, then the likelihood is that young person would be removed from that family. However, what I want to say from the outset is, we absolutely believe that the safety and wellbeing of children is paramount, first and foremost. But secondly, in response to the question of removal of kids, we don’t actually believe that that’s necessarily the best course of action. The reason for that being that quite often, with sufficient supports, we would hope that families might be able to continue to care for their children, or alternatively extended family. If that’s not possible, then there is absolutely no prohibition or restriction on the ability of non-Aboriginal people to care for children, either as foster carers or in permanent adoption. However, we don’t see those processes being the solution. We have a child protection system that is absolutely under strain. 

	Presenter
Caption: 
‘PROTECTING CHILDREN
Removing a child from their family a last resort’

	PRESENTER: Yep. And that is important, that first – I think everyone agrees – the first step should be an extended family or keeping them in their communities. And that’s the best outcome, isn’t it Olga? 

	Olga Havnen
Caption: ‘PROTECTING CHILDREN
Removing a child from their family a last resort’
Caption: ‘ABORIGINAL CHILD PROTECTION
Experts agree the number one priority is child safety’ 

	OLGA HAVNEN: That would definitely be the best outcome and Kochie, the other thing people need to understand is, not all communities are in this state of crisis or dysfunction …
PRESENTER: No.
OLGA HAVNEN: … that sometimes the media might lead us to believe. There is always a level of vulnerability, we acknowledge that, and certainly the biggest problem probably has more to do with family violence, overcrowding, and alcohol misuse. So if we could deal with some of those sorts of problems, I suspect you’d find that the welfare and wellbeing of our families would be a whole lot better off. 


	Presenter
Graphic: ‘CHILD PROTECTION SERVICES
Indigenous children 7 times more likely’
Caption:
‘ABORIGINAL CHILD PROTECTION
Experts agree the number one priority is child safety’

	PRESENTER: And it’s the same in every community – there are real hotspots, but often they aren’t a reflection of the general community. Patricia, Patricia Turner, you’ve worked in Aboriginal affairs for forty years. The figures show that Indigenous children are seven times more likely as non-Indigenous children to have received child protection services. How do we tackle this over-representation?


	Patricia Turner
Caption: ‘PATRICIA TURNER
NACCHO Chief Executive’
Caption: ‘PROTECTING CHILDREN
Removing a child from their family as a last resort’
Caption: ‘NATIONAL CRISIS
Indigenous children over-represented in child protection’ 

	PATRICIA TURNER: Well, I think that it’s about time Government at all levels listened to what our sector has been saying along with many other people who work with our communities, that we need the resources to set up early family… early intervention family support services that are completely holistic, and in the health field, we would like to have a multi-disciplinary team made up of paediatrician, social worker, clinical child psychologist, speech pathologist, you know, occupational therapist, that can work with children who are highly traumatised, and their families. And these services need to be invested in as a matter of priority, just like – and we’ve been saying this to Government for years, and it’s just falling on deaf ears. So, it’s the responsibility, children ... there’s a Commonwealth program called ‘Communities for Children’, funding can be diverted from that into Aboriginal hotspots around the country and, honestly, we’ve got 6,000 children in out-of-home care in New South Wales alone. It is outrageous. 

	Presenter
Caption: ‘NATIONAL CRISIS
Indigenous children over-represented in child protection’
Split screen: Olga Havnen/James Ward/Patricia Turner
Caption: ‘PATRICIA TURNER
NACCHO Chief Executive’

	PRESENTER: Because… Patricia, people, leaders like Warren Mundine and Jacinta Price are saying, this is discussion we’ve got to have, it’s just, the issue is so chronic. We spend lots of money in this area, but from what you’re saying, we’re spending it in the wrong places. Let’s listen to the Indigenous community and really focus on this area to put the billions that we spend. 
PATRICIA TURNER: Absolutely, and, you know… I mean, I’ve worked in Aboriginal affairs all my life. I’ve dealt with programs at the Commonwealth level. The thing is, that the Government is not listening. Full stop. There’s plenty of money, there’s plenty of money to spend on defence, there’s plenty of money to spend on border security, but let’s fix up this issue, which is a national shame for this country. 

	Split screen: Olga Havnen/James Ward/Patricia Turner
Presenter
Caption: ‘NATIONAL CRISIS Indigenous children over-represented in child protection’
Caption: ‘JAMES WARD Aboriginal Health Researcher’
Caption: ‘HEALTH PRIORITY
High STI rate concern in some Aboriginal communities’ 
Caption: ‘JAMES WARD Aboriginal Health Researcher’
Caption: ‘INDIGENOUS HEALTH
Education plays a major role in reducing STI rates’ 
	PRESENTER: James, we often hear about the high rate of sexually transmitted infections amongst Aboriginal children. Is the system failing on that front as well?
JAMES WARD: Yes, unfortunately, absolutely so. So, for over two decades now, we’ve had very high prevalence rates of sexually transmissible infections in most of remote Australia, despite many efforts to bring these under control. So most of these STI’s occur in 16-29 year-old people, and however, each year, there are STI’s diagnosed among people under the age of 16. Now, the majority of those STI’s occur among people aged 13-15, who are having sex with their same-aged peers, and then another group under the age of 12 or 13, who are most definitely linked to child sexual abuse. And what normally happens in these kind of public debates is the conflation of STI rates to child sexual abuse. Now, last year alone there were five cases of STI’s diagnosed in under 12-year-olds, most likely as a result of child sexual abuse. Now, if there are cases of child sexual abuse, children should be placed in safe care, as Olga has outlined before, in the system that’s often largely failing our people. So, the reporting about children diagnosed with STI’s under the age of 16 should be removed is probably very much irresponsible and insensitive, and to link it to another Stolen Generation is outright irresponsible reporting, because what it does is drive those young people further away from the health care services, where we’re trying to get those young people in for care and for attention. 

	Split screen: Olga Havnen/James Ward/Patricia Turner
Caption: ‘INDIGENOUS HEALTH
Education plays a major role in reducing STI rates’
Caption: ‘OLGA HAVNEN
CEO Danila Dilba Health Service’
Caption: ‘SYSTEM FAILURE
Child-centric changes needed to protect at risk Aboriginal children’
Split screen: Olga Havnen/James Ward/Patricia Turner
Caption: ‘PROTECTING CHILDREN
Calls for Government to listen to concerns from Aboriginal communities’



	PRESENTER: Olga, we do spend a lot of money in this area, and a lot of people would be sitting at home saying, God, we spend so much money, why isn’t it working? Do you agree with Patricia that maybe the authorities aren’t listening, that we’re not spending it in the areas of greatest need, which is focussing on the kids?
OLGA HAVNEN: Look, I think there’s probably a couple of things in response to that question. One is first of all our system itself is not particularly well designed to meet the needs of vulnerable children. The fact that we have such an adversarial inquisitorial sort of approach to investigating child abuse, and particularly child sexual abuse, I think is highly problematic. For example in Scandinavia and most of Europe, there have been confidential child helplines for more than 20 years. We think that having a confidential child helpline would perhaps encourage and support very vulnerable children to be able to reach out to people who could provide professional advice and support, without compromising the integrity of any kind of investigation. The second thing is…
PRESENTER: That sounds a really simple solution. That almost seems a no-brainer.
OLGA HAVNEN: Well, exactly, and I think that there is another simple solution, Kochie, and that is, that in fact if you looked at the models that are used in Iceland, Norway, Sweden et cetera, where they have a much more child-focussed legal approach to these things, they have what is called The Children’s House or Barnahouse, as it’s known in Sweden, whereby that you have a single point of contact, that is that when kids are referred to that particular service, they’re provided with both all of the support to help them make a disclosure – it’s done once, that is children under 15 are not required to repeat their evidence over and over again, and quite often they will have a judge sitting in a listening room who witnesses and observes the taking of that information. On top of that, that particular children’s house model also provides then the therapeutic support and care for vulnerable children, and, where appropriate for their families. That, to me, seems to be a much more sensible approach than the millions of dollars we spend on surveillance. 
PRESENTER: Yep, ok, look, it’s been terrific to talk to all three of you, really appreciated, and, look, let’s work together to try and get some of those changes through, and it is a real issue affecting the Indigenous community right across the country. Appreciate your time this morning…
OLGA HAVNEN: Could I make one final quick comment, Kochie, that is that I think you’re absolutely right, what we need is intelligent informed discussion and looking for solutions, rather than, you know, the confected outrage and anger. 
PRESENTER: Yep, absolutely, on all sides, and really appreciate your time and sort of as Warren Mundine and Jacinta Price have been saying over the last week, we’ve got to talk about it, we’ve got to do something about it. Sam. 
PRESENTER (SAMANTHA ARMYTAGE): Yeah, well said, good one, thanks Kochie. 



Attachment C
Licensee’s submissions
Extracts of the licensee’s submission to the ACMA dated 12 April 2018:
[…]
We refer to your email dated 23 March 2018 regarding an investigation in respect of the 'Hot Topics' segment on Sunrise, in which media commentators expressed their personal views regarding the content of a news report in Brisbane's Courier-Mail. The Courier-Mail report stated that Federal Children's Minister David Gillespie asserted that white families should be allowed to adopt Aboriginal children to save them from abuse. The Sunrise segment in question was broadcast by ATN Sydney on 13 March 2018 (Broadcast).
The ACMA has requested comments from Seven in relation to the Broadcast's compliance with 2.6.2 [material unsuitable for broadcast], 3.2.1 [seriously offend a substantial number of viewers] and 3.3.1 [accuracy] of the Commercial Television Industry Code of Practice (Code).
1. Material unsuitable for broadcast - clause 2.6.2
Clause 2.6.2 of the Code provides that licensees must not broadcast any program which is likely, in all the circumstances, "to provoke or perpetuate in, or by a reasonable person, intense dislike, serious contempt or severe ridicule against a person or group of people because of age, colour, gender, national or ethnic origin, disability, race, religion or sexual preference."
Seven submits that the Broadcast complied with this clause and was not likely to provoke such a reaction in a reasonable person.
The Broadcast was part of the 'Hot Topics' segment on Sunrise, which is a daily discussion segment, where media personalities and commentators briefly reflect and offer their own personal perspectives on a number of items (usually three) from the morning newspapers. On the day in question, the 'Hot Topics' segment covered newspaper headlines in relation to 'Aboriginal Adoption', 'Trinity Grammar Revolt', and 'Less Known Road Rules'. The discussion of each of those items lasted approximately 2 ½ minutes.
Viewers of Sunrise would be familiar with the Hot Topics segment and appreciate that the relevant commentators are not experts in the matters being discussed, they are merely sharing their own personal thoughts and feelings on various matters arising in the news that day. While the matters for discussion vary with the news, the subjects of child welfare and social justice have often been discussed. In the last 12 months around 30 Hot Topics segment have featured issued relating to child welfare - including a wide variety of issues such as domestic violence, bullying, youth suicide, teenage pregnancy, childcare costs and childhood obesity, along with a range of lighter topics such as "anger over 'sexist' children's toy" and "are we eating enough fruit and vegetables".
The commentators on the Hot Topics segment vary each day and on 13 March they were media personality Prue MacSween and Brisbane radio host Ben Davis. Both have appeared on Sunrise and Weekend Sunrise previously and audiences of Sunrise would be familiar with their commentary style.
The Broadcast commenced with Sunrise host Samantha Armytage briefly summarising the information contained in The Courier-Mail news report. A copy of the relevant news report is attached (Attachment 1) which refers to Federal Assistant Minister for Children and Families, Mr David Gillespie declaring that "white families should be allowed to adopt abused Aboriginal children to save them from rape, assault and neglect". The article acknowledges "fears about creating another Stolen Generation", but refers to Mr Gillespie as indicating he is "more worried about creating an abandoned and damaged generation."
Following the introduction by host Samantha Armytage, media commentator Prue MacSween expressed her personal view that the safety of indigenous children must take priority over broader cultural policies designed to maintain indigenous children in their own cultural groups. Ms MacSween asserted her opinion that we should not worry about the people that say this will create another Stolen Generation; and that some children were taken from their parents under the policies of the Stolen Generation era for reasons to do with protecting their personal safety.
Ben Davis then expressed his support for the views of Aboriginal leader Warren Mundine, as referenced in The Courier-Mail report, and agreed that the safety of indigenous children must take priority over broader cultural policy.
The comments made by both Ms MacSween and Mr Davis did not direct any hatred or disdain towards Aboriginal people. Their opinions were clearly underpinned by concern for the welfare of those indigenous children at risk of harm, and were based on the information in The Courier-Mail report. If there was an object of their criticism, it was the law makers and other advocates in the community who have not, according to the commentators, done enough to ensure the welfare of indigenous children. We do not believe that the likely effect of the Broadcast, on a reasonable viewer, would be to provoke or perpetuate intense dislike, serious contempt or severe ridicule on the basis of race, taking into account all the circumstances. In particular, those circumstances would include:
· the overall context of the 'Hot Topics' segment;
· the basis of the discussion, which were public comments made by Federal Assistant Minister for Children and Families, Mr David Gillespie;
· the opinions expressed being clearly based on concern for Indigenous children that have been identified as being at risk of harm;
· the absence of any blame or hatred being directed to Aboriginal people or communities for the circumstances in which children may be at risk of harm.
In addition, we submit that the defences in clause 2.6.3(b) and (c) each clearly apply to the relevant segment as being said or done reasonably and in good faith, in the course of a broadcast with a public interest purpose and/or a broadcast of a fair comment on, a matter of public interest. The issue of child welfare, and particularly Aboriginal child welfare, is clearly a matter of public interest, and all opinions expressed within the segment were fair comment as they were honest expressions of the commentators' points of view. The issue forms part of the "Closing the Gap" analysis and reporting which is made each year to address Indigenous disadvantage. In the Prime Minister's 2018 Closing the Gap report, it was noted that " The reality, however, is Indigenous Australians are significantly more likely to experience child abuse and neglect, family violence and other forms of violent crime and to be incarcerated than non-Indigenous Australians." The Report provides further details of this disadvantage and the policies and programs in place to try to bridge the gap (p.119ff).
It is essential to democracy that we do not stifle freedom of speech on such important issues as Aboriginal welfare, regardless of whether we agree with the particular opinions expressed or not. Indeed, views within the Indigenous community on this topic also differ, which was noted during the Broadcast by Ben Davis who cited the opinions of Warren Mundine. The Head of the Stolen Generations Aboriginal Corporation, Eileen Cummings , has expressed similar opinions favouring removal of children : http://www.ntnews.com.au/news/its-time-to-remove-more-atrisk-children­ from-their-homes-says-the-head-of-the-northern-territorv-stolen-generations­aboriginal-corporation-eileen-cummings/news-storv/1fbfb938b9bf552cc9102796c4ef9717.
The Broadcast, and the original The Courier-Mail article, has sparked debate and discussion around this issue, including a lengthy follow up segment on Sunrise. It is for this very reason that the defence for public interest purpose/fair comment on a matter of public interest is included within the Code, to support free speech and the exchange of ideas, even where some of those ideas might be controversial or unpopular.
2. Seriously offend a substantial number of viewers- clause 3.2.1
Clause 3.2.1 (a) of the Code provides that a news or current affairs program must "not include material, which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so.”
Seven submits that the Broadcast complied with the requirements of this clause on the basis that it was not likely to seriously distress or offend a substantial number of viewers and/or that any offence or distress was justified by the relevant public interest.
The welfare of Aboriginal children is a challenging and sensitive topic as is demonstrated by the discussion of the issue in the Closing the Gap report referred to above. The hallmark of such topics is that reasonable views about them will vary. The existence and expression of those differing views, however, does not, without more, constitute a matter which might reasonably be thought to cause serious distress or offence.
Similarly, the expression of minority or unpopular opinions should not engage the provisions of clause 3.2.1 of the Code. For example, whilst the opinions expressed by Prue MacSween regarding the Stolen Generation may not be widely held or often expressed, there is support for her view that in some cases at least, the removal of Stolen Generation children occurred as a result of risk of harm. See, for example the discussion on "Justification" in Bringing them home: The 'Stolen Children' report (1997)." In that case, her opinions may be considered challenging but are not reasonably capable of causing serious offence or distress. Clearly the safety and welfare of Aboriginal children is a matter of substantial and legitimate public interest that warranted discussion within a news and current affairs context in the same way that it warranted discussion on the front page of The Courier-Mail. For this reason, we believe the inclusion of the segment was entirely justified in accordance with clause 3.2.1 of the Code.
In response to concern expressed by some people, Sunrise broadcast an extended 'Hot Topics' segment on 20 March 2018 with experts in the field of Aboriginal health and community development, focusing on how to best manage Aboriginal children who are living at risk. A copy of this follow up segment has been supplied to the ACMA.
The follow up segment featured an in-depth discussion of approximately 9 minutes duration with:
· Olga Havnen, CEO Danilba Danila Health Service in Darwin, who spoke to the primary importance of protecting Aboriginal children, and the reasons for the measured priority given to maintaining Aboriginal children within the positive context of their own culture and community;
· Patricia Turner, Chief Executive of the National Aboriginal Community Controlled Health Organisation, who spoke to the importance of redirecting government funds into early intervention holistic health services;
· Associate Professor James Ward, who is a Pitjantjatjara Nurrunga man, and spoke about the unfortunate conflation of STI rates with child sexual abuse in Aboriginal communities.


3	Accuracy - clause 3.3.1
Clause 3.3.1 of the Code provides that a news or current affairs program must "present factual material accurately and ensure viewpoints included in the program are not misrepresented."
Seven submits that the Broadcast was accurate in respect of the material facts presented, as required by clause 3.3.1 and 3.3.2 and in particular taking into account the matters referred to in clause 3.1.2 of the Code.
The only material facts presented in the Broadcast were summarising the article from The Courier-Mail which was the topic of the discussion. In particular, in the opening portion of the Broadcast, host Samantha Armytage referenced The Courier-Mail's reporting that Aboriginal children currently may only be placed with relatives or other indigenous families and that David Gillespie was calling for change to be made to this policy. This description, while brief, is entirely consistent with the content of the relevant article.
In the relevant context of the Hot Topics segment we believe it would have been clear to any reasonable viewer that the introductory remarks were in fact a summary of the content of The Courier-Mail report - which states "In a landmark move, Dr Gillespie, the Assistant Minister for Children and Families, said he wants to relax rules requiring Aboriginal kids to be placed with relatives or other indigenous families." […]
While we acknowledge, it is a "policy preference" to place Aboriginal children with kin or within indigenous communities rather than a requirement, the difference is insubstantial as the intended outcome is the same.
The follow up 'Hot Topics' segment on 20 March 2018 clarified in greater detail the relevant policy position on caring for indigenous children by non-indigenous families in detail, as well as providing a range of expert opinions on the relevant issues. For this reason, if the ACMA determines that the Broadcast was inaccurate, we submit that clause 3.3.4 of the Code applies to resolve the matter without breach.
[…]
Attachment 1
[Courier-Mail article – Let White families adopt Aboriginal children]
Natasha Bita, The Courier-Mail March 13, 2018 1:00am
WHITE families should be allowed to adopt abused Aboriginal children to save them from rape, assault and neglect, federal children's minister David Gillespie has declared.
Slamming the rate of Aboriginal kids suffering sexually transmitted diseases as "mind­ blowing", Dr Gillepsie [sic] said: "If a child is being raped we can't just say it's OK on cultural grounds."
In a landmark move, Dr Gillespie, the Assistant Minister for Children and Families, said he wants to relax rules requiring Aboriginal kids to be placed with relatives or other indigenous families.
While acknowledging fears about creating another Stolen Generation, Dr Gillespie said he was "more worried about creating an abandoned and damaged generation".
The need to keep Aboriginal children in indigenous communities "doesn't trump other issues", he said.
"In small communities, if a family is dysfunctional, that's not satisfactory," he said.
"I don't want them recycled back into harm. I've had my eyes opened in the last couple of weeks ... looking at STD rates (among Aboriginal children) is just mind-blowing."
Dr Gillespie said it was "pretty poor" that only 143 of the nearly 48,000 Australian children in foster care last year had been adopted.
Queensland will introduce "permanent care orders'' this year to let foster families care for kids until they turn 18.
"Foster care is not ideal, but there is a reluctance to put them in a more permanent situation for fear of creating another Stolen Generation,'' Dr Gillespie said.
"I'm more worried about creating an abandoned and damaged generation. If a child is being raped we can't just say it's OK on cultural grounds."
Aboriginal leader Warren Mundine, who chaired the Abbott government's indigenous Advisory Council and is a former national president of the ALP, has called on police, judges and welfare workers to "be tough'' on abuse within Aboriginal communities.
He said that "political correctness nonsense" was preventing Aboriginal children getting help.
"People are constantly talking about 'cultural issues', but what sort of culture are kids living in if their parents are drugged up and drunk every day?" he said. "If they're being abused, we need to put them into safe places”.
Mr Mundine said perpetrators "need to go to jail ... we need to support the police - because they do a tough job, but when they see abuse and take kids away they get called racists".
He said he was upset so many Australians had marched to protest against ‘Invasion Day' while ignoring the epidemic of child abuse.
"The abuse of Aboriginal children is the most moral challenge to the Australian nation and we need to fix it," he said.
Queensland's latest Child Death Report reveals that indigenous children are three times more likely than other children to commit suicide, and four times more likely to die through assault or neglect.
Mr Mundine said that he supported adoption and it was "madness to link the idea of taking kids out of dangerous situations to the Stolen Generation.'' 
"I'm a supporter of adoption. They can still learn about their culture and language, but they will get an education and the normality of seeing their adoptive parents going to work. They're not being taken away because they're Aboriginal. They're being taken away because they're being abused". 
Extracts of the licensee’s submission to the ACMA dated 2 July 2018:
[…]
We write in response to the Preliminary Investigation Report in which the ACMA provisionally considers that there should be findings that the Sunrise segment broadcast by ATN Sydney on 13 March 2018 (Broadcast) was in breach of:
· 3.3.1 [accuracy]
· 3.2.1 [material which may cause distress]
· 2.6.2 [intense dislike, serious contempt or severe ridicule on the basis of race], 
of the Commercial Television Industry Code of Practice (Code).
Seven strongly disagrees with the preliminary findings and makes the following submissions in support of its contention that those findings should not be made by the ACMA in its final report.
1. Accuracy – clause 3.3.1
Seven maintains that the statement made by Ms Armytage as the presenter of the Broadcast concerning the involvement of non-indigenous families in the care of abused Aboriginal children did not contravene cl. 3.3.1 of the Code, and that the ACMA 's preliminary finding has not given due regard to the context and circumstances of the Broadcast.
The introductory comments of Ms Armytage did convey the erroneous suggestion that under current rules Aboriginal children who have been abused cannot be placed with non-Indigenous carers. Seven accepts that this is inaccurate because the current rules prioritise placements with indigenous carers over placements with non-indigenous carers, but do not prohibit placements with non-indigenous carers.
However, a proper appreciation of the context shows that Ms Armytage was not purporting to give an independent explanation of the current rules. Rather, she was describing what had been reported by the Courier-Mail on that topic earlier the same morning. The Hot Topics discussion was introduced by reference to the Courier-Mail report. At the time the introductory statement was made, an image of the Courier-Mail appeared on screen, showing the headline "Let white families adopt Aboriginal children: Feds" as follows:
[screen image of newspaper article]
To the extent that she was suggesting that the current rules prohibit the placement of abused Aboriginal children with non-indigenous families, Ms Armytage was faithfully relaying what was reported in the Courier-Mail. That article was the source of the inaccurate description of the current rules. The lead paragraph of that article states that the Federal Minister, Dr David Gillespie, had declared that white families "should be allowed" to adopt abused Aboriginal children. The article goes on to state that Dr Gillespie had said that he wants to relax rules "requiring" Aboriginal kids to be placed with relatives or other indigenous families.
The Preliminary Investigation Report concludes that "the ACMA considers that this statement was not directly attributed to the article or the Assistant Minister and would be taken by the ordinary reasonable viewer to be an assertion by the presenter". However, we respectfully submit that an ordinary reasonable viewer in this circumstance is a viewer that is familiar with the format of the Hot Topics segment. While the presenter did not state "In today's Courier Mail it is reported that...", given the visual information on screen and the viewers' understanding of the nature of the segment it was implicit that Ms Armytage was providing a summary for viewers of the content of the article displayed on screen, because that is the nature of the Hot Topics segment.
Further, in our submission clause 1.1.4 provides that a Licensee will not be in breach of the Code if any non-compliance was due to a "reasonable mistake" or "reasonable reliance by the Licensee on information supplied by another person". In circumstances where the article was published online at approximately 1.00am in a major metropolitan newspaper quoting a Federal Minister, and the Hot Topics segment was a two minute discussion of that article broadcast at approximately 6.47am the same day, Seven's reliance on the information provided by the Courier-Mail (and clearly attributed to that news source) was reasonable, including for the purposes of clause 1.1.4(a) and 1.1.4(b) of the Code.
Seven respectfully disagrees with the preliminary conclusions of ACMA that Seven should have taken steps to ascertain the accuracy of the information conveyed by the Courier Mail article. Consistent with cl. 3.1.2(c), the ACMA should take into account the time pressures associated with the preparation and broadcast of a breakfast television program such as Sunrise. The ACMA should also take into account the facts known by Seven at that time, namely that the Minister had been reported in a major metropolitan newspaper as indicating that the current rules operated in this way: cl. 3.1.2(a). It was entirely reasonable for the producers of the Broadcast to rely on the Courier-Mail as accurately reporting the comments of the Minister, and accurately describing the current rules.
Correction in an appropriate manner- clause 3.3.4
Seven maintains that to the extent that the Broadcast presented factual material that was inaccurate, by repeating what had been reported in the Courier-Mail, this was the subject of timely correction so that no breach of clause 3.3.1 occurred: cl. 3.3.4.
Seven respectfully submits that the ACMA in its preliminary report has taken too narrow a view of the rules relating to correction of inaccurate material. In particular, the ACMA has taken too rigid a view about how a factual inaccuracy may be corrected. The ACMA has also asked itself what is the preferable form of correction that could have been given in the circumstances. That is not the same as asking whether the clarification that was in fact provided by Seven constitutes a correction given in an appropriate manner.
Clause 3.3.4 of the Code needs to be read with cl. 3.3.3. Clause 3.3.3 refers to making "reasonable efforts to correct or clarify significant and material errors of fact". This makes clear that a "clarification" of factual errors can be an adequate form of correction. In particular, clarification of the true factual position may constitute a form of "correction in an appropriate manner" for the purposes of cl. 3.3.4. 
The ACMA has also paid insufficient regard to the indications in cl. 3.3.5 that a correction may be made "during a later episode of the relevant Program" or in "any other way" that is "appropriate in the circumstances".
It is clear from the terms of the Code that there are no set rules governing the making of corrections. The ACMA should not approach this issue on the basis that a correction will necessarily be inadequate or inappropriate if it does not feature an explicit on-air acknowledgement of error made in a particular broadcast and a "clear connection between the error made and the correction". In any event, even by these measures the ACMA should be satisfied that the error was appropriately corrected.
The follow-up Hot Topics segment on 20 March 2018 did make a clear and adequate connection back to the original Broadcast. David Koch referred to the Courier-Mail article and the same image of the newspaper article was shown on screen. The introductory statements of Mr Koch were plainly a reference to the controversy that had arisen because of statements in the original Broadcast. Mr Koch then indicated that Sunrise recognised that the issue needed to be revisited, with the assistance of people who were introduced as "the experts".
The very first question put by Mr Koch to Ms Havnen invited her to explain the process for removal of Indigenous children. Mr Koch was at pains to highlight Ms Havnen's qualifications to give an accurate answer in this regard:
"Olga, you've worked in Aboriginal affairs all your life, what's the process for taking a child out of their home?"
Ms Havnen took up the opportunity to make clear the true position, namely that "there is absolutely no prohibition or restriction on the ability of non-Aboriginal people to care for children".
The follow-up segment, during a later episode of the same program, therefore served to clarify explicitly the true factual position and correct the error made during the original Broadcast. Clause 3.3.4 of the Code does not require that this kind of correction must be explicitly described as a correction, coupled with an admission of error on the previous occasion. The object of clauses 3.3.3 and 3.3.4 is to ensure that significant and material errors of fact are actually corrected or clarified. The follow-up segment with Ms Havnen achieved that objective. Viewers of Sunrise were left in no doubt after the follow-up segment as to the true position.
Indeed, Seven feels very strongly that the 9 minute follow-up segment the next week was actually a superior form of correction to a mere two sentence online acknowledgement of an error, and this lengthy follow-up is something the program should actually be commended for rather than criticised. Not only did the follow-up segment provide the correct facts, it also re-visited the entire discussion based on what we now know to be the correct facts.
Proposed finding: Seven submits that the ACMA should find on a final basis that to the extent clause 3.3.1 was breached (which we dispute as above) that an appropriate correction was made in accordance with clause 3.3.3 of the Code.
2. Intense dislike, serious contempt or severe ridicule against a person or group of people because of race - clause 2.6.2
Seven is deeply concerned by ACMA’s analysis of cl. 2.6.2 and its application to the Broadcast. Seven emphatically rejects the draft finding that the Broadcast was likely in all the circumstances, to "provoke or perpetuate" in a reasonable person intense dislike, serious contempt or severe ridicule against Aboriginal people because of their Aboriginality.
In Seven's submission, there is nothing in the Broadcast which could possibly satisfy the tests outlined by the ACMA. On the ACMA's own approach as set out in the Preliminary Report, a broadcast is not likely to "provoke or perpetuate” feelings of the relevant kind unless the broadcast was likely to have "urged a reasonable person to share feelings of dislike, contempt or ridicule on the basis of race". The ACMA goes on to say that it asks whether "a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of intense dislike, serious contempt or severe ridicule against Indigenous people on the grounds of their race."
Obviously, a reasonable person will not be likely to feel "urged" to "share" feelings of dislike, contempt or ridicule "on the basis of race" unless that reasonable person perceives that the person expressing views on the broadcast is articulating dislike, contempt or ridicule "on the basis of race".
Seven accepts that some people were critical of certain opinions expressed by the Hot Topic commentators, particularly in relation to comparisons with the Stolen Generation. However, it is important to analyse the different facts and issues that were being discussed during the segment. This is particularly important because of the emphasis that the ACMA places on what it describes as "inflammatory language". Seven submits that no reasonable person could have perceived that Ms Armytage or either of the panellists were expressing feelings of dislike, contempt or ridicule of Aboriginal people "on the basis of race". Much less could any reasonable person have concluded that they were being "urged" to share such feelings.
Plainly enough, the issue being discussed was an issue about Aboriginal people, namely policies adopted to deal with Aboriginal children who are being abused. This was clear from the first sentence of the introduction to the segment by Ms Armytage:
"A Federal Government Minister has suggested white families be allowed to adopt abused Aboriginal children to save them from rape, assault and neglect".
Ms Armytage then moved to ask Ms MacSween the following question:
"Prue, I guess post-Stolen Generation there's been this huge move to leave Aboriginal children where they are, even if they're being neglected in their own families. Should white families be allowed to adopt at-risk Aboriginal children?"
The ACMA expresses the provisional view in its Preliminary Report (p. 11) that the panellists and presenter were "presenting a view that child abuse and neglect are common place in Indigenous families, that it is unsafe for at-risk Indigenous children to be placed in other Indigenous families and that they should be removed from Indigenous communities into 'white ' families for their protection." Seven rejects the suggestion that a reasonable viewer would have understood that such views were being conveyed.
The segment was specifically concerned with the treatment of abused, vulnerable and at-risk Aboriginal children. A reasonable [sic] would not conclude that advocating for the potential involvement of non-Indigenous carers in the care of Aboriginal children necessarily implies that Indigenous families are inherently unsafe. Including the potential for non-Indigenous carers in the care of abused Aboriginal children will, necessarily, greatly increase the number of potential carers and the range of options available to those responsible for placing children in care. Contrary to the ACMA's reasoning on p. 12, this does not present Indigenous people as being inferior to non­Indigenous people in their ability to raise children in a safe environment.
By the ACMA 's reasoning, any person who advocates for a change in policy to facilitate greater potential involvement of non-Indigenous families in the care of Aboriginal children (such as the Minister or Warren Mundine) is implying that all Indigenous families are inherently unsafe and likely to abuse children, such as to encourage intense feelings of dislike , contempt or ridicule. This reasoning is, with respect, unsound.
The ACMA’s reasoning in the next two paragraphs of p. 11 is, with respect, flawed. The ACMA suggests that dislike and contempt "for a race of people" can be provoked by broadcasting negative information "about them" and using "inflammatory language around this information". The ACMA goes on to quote comments such as "conspiracy of silence", "PC madness" and "fabricated PC outlook ". This reasoning conflates two very different aspects of the debate that occurred during the Broadcast. The panellists were highly critical of what they referred to as a "politically correct" attitude towards the issue of handling abuse of Aboriginal children. The focus of this criticism was not Aboriginal people, it was the attitude of politicians, bureaucrats and commentators who they considered to be responsible for the current approach to the problem, which the panellists viewed as flawed.
Any reasonable viewer would have appreciated that this was not in any way a criticism of Aboriginal people as a race or a form of urging to share feelings of dislike, contempt or ridicule of Aboriginal people "on the basis of race". Contrary to the ACMA’s provisional conclusions, these critical comments about "political correctness " were not made "in relation to Indigenous people as a group" such as to create an "emotional appeal" to the audience "against Aboriginal people as a group". The panellists were advocating for what they perceived to be a need for honest and open discussion about policy options. Contrary to the ACMA’s reasoning, these critical comments were not in any relevant sense made "in relation to Indigenous people as a group".
This flawed reasoning appears to underpin the quite extreme conclusion in the next paragraph that the segment would have conveyed to an ordinary reasonable person that "Indigenous culture is one that somehow supports child abuse and neglect" and that Indigenous children left in Indigenous families "would be abused and neglected". The Preliminary Report does not seek to demonstrate by any analysis of the words actually spoken during the Broadcast how such extreme propositions would have been perceived by a reasonable viewer. Seven submits that a reasonable viewer would not have been likely to feel "urged" to "share" feelings of dislike, contempt or ridicule of Aboriginal people on the basis that Indigenous culture supports child abuse and neglect and Indigenous families will abuse and neglect children in their care.
Seven is also concerned about the references in the Preliminary Report to the Free TV Advisory Note on the Portrayal of Aboriginal and Torres Strait Islander Peoples (Advisory Note). Although the ACMA says on p. 11 that it does not take into account the Advisory Note when assessing compliance with cl. 2.6.2, the ACMA goes on to say that the note "serves to highlight the very particular care and sensitivity that is required when licensees report on events or situations concerning Indigenous peoples". This observation is entirely irrelevant to the question of whether a reasonable viewer would be likely to have felt urged to share feelings of dislike, contempt or ridicule on the basis of race.
Even if the ACMA considers that Seven ideally should have taken more care to deal sensitively with the issues discussed in the Broadcast, this says nothing at all about whether the Broadcast breached cl. 2.6.2 of the Code.
Seven recognises that the ACMA disagrees with the opinions expressed in the Broadcast and believes that it would have been more "appropriate" for the issues to be "framed" in a different light which the ACMA would regard as more sensitive, for example by adopting more closely the recommendations of the Advisory Note. However, if, as it seems, the ACMA's view is that the commentators' opinions would not have been broadcast at all had proper regard been given to the advisory note, then the concerns expressed in the Broadcast by Prue MacSween and Ben Davis and indirectly by Warren Mundine have been vindicated - namely that a robust discussion of this important public policy issue is being limited by cultural sensitivity.
The Broadcast itself did not discuss in any way the prevalence of child abuse and neglect in indigenous communities, directly or by implication. It was purely looking at the policy of placement for identified at risk indigenous children. However, even if the ACMA were to maintain its position that the Broadcast presented a view that rates of child abuse and neglect are higher in Indigenous communities, there are multiple reports and statistics that support this. It is widely acknowledged that Aboriginal and Torres Strait Islander children are almost seven times more likely than non-Indigenous children to be the subject of substantiated reports of harm/risk of harm, and that sexual abuse is likely significantly under-reported[footnoteRef:8]. Policy discussion of Indigenous welfare cannot take place if it is not possible to publicly acknowledge the extent of some [sic] these issues, without being accused of perpetuating racial hatred. [8: 7 See for example https://aifs.gov.au/cfca/publications/child-protection-and-aboriginal-and-torres-strait­islander-children ] 

Clearly there are many complex reasons that child abuse and neglect have a high prevalence in some Indigenous communities, including the legacy of colonization, poverty, discrimination, past assimilation policies and intergenerational trauma. The Broadcast itself did not go into any of those reasons, but nor did it seek in any way to blame such issues on "race" or convey that Indigenous culture somehow supports child abuse and neglect. A reasonable viewer would be aware of the complexities of the issue and therefore appreciate that they were not being encouraged to share feelings of intense dislike and serious contempt against Indigenous Australians as a result of those circumstances.
All the relevant Broadcast did is look very briefly at whether non-Indigenous families should be allowed to adopt abused Aboriginal children, based on incorrect information in the Courier-Mail that this was not currently permitted.
Proposed finding: Seven submits that the ACMA should find on a final basis that there has been no breach of clause 2.6.2 of the Code.


Clauses 2.6.3(b) - Things said reasonably and in good faith in the course of a broadcast with a public interest purpose
In Seven's view, the ACMA has incorrectly applied the exception in clause 2.6.3(b) of the Code. The structure of part 2.6 of the Code demonstrates that a broadcast which would otherwise constitute a breach of cl. 2.6.2 (for example, because it is likely to provoke or perpetuate intense dislike, serious contempt or severe ridicule against a group because of race) is not a breach if it comes within the terms of cl. 2.6.3. It necessarily follows that although a program may have characteristics of the kind covered by cl. 2.6.2, it may still be a reasonable and good faith act to broadcast such a program.
The ACMA appears to accept, correctly, that the subject matter of the Broadcast (being the public policy dilemma of dealing with child abuse in Aboriginal communities) is a matter of public interest and broadcasting the debate about this issue had a public interest purpose. This is consistent with the fact that child abuse in Aboriginal communities has been the subject of recent commissions of inquiry and reports which have prompted high profile government responses.
The ACMA's reasoning on p. 12 of the Preliminary Investigation Report suggests that because the Broadcast included "inaccurate information" and "emotive language" the program was presented in an "unreasonable manner, which did not demonstrate good faith". This is not an appropriate approach to the application of the exception in cl. 2.6.3(b). Material which falls within cl. 2.6.2 will by definition be highly emotive and provocative. Relying on such characteristics as a reason for discounting the good faith exception in cl. 2.6.2 is apt to defeat the whole purpose of the exception.
It is also inappropriate for the ACMA to rely on the presence of "inaccurate information" in the Broadcast as demonstrating a want of reasonableness and good faith. The Broadcast included "inaccurate information" about the current rules because the producers of Sunrise relied on the accuracy of the Courier-Mail article published earlier on the same morning. It was reasonable to rely on that article and Seven did so in good faith.
A finding that the Broadcast was lacking in good faith is serious and should not be made based on inferences drawn from an inaccurate statement that was not known by the commentators to be inaccurate, and the use of emotive language to express views, in the context of subject matter that is inherently emotive. The ACMA has no proper basis to conclude that the commentators, the presenter or Seven were lacking in good faith.
Proposed finding: In circumstances where there is no basis on which a finding of lack of good faith can be made, Seven submits that the ACMA should find on a final basis that there has been no breach of clause 2.6.2 of the Code by reason of the exception set out in clause 2.6.3(b).
Clauses 2.6.3(c) - Things said reasonably and in good faith in the course of a fair report of, or fair comment on, a matter of public interest
Seven repeats and relies on its analysis above regarding findings of "good faith".
The ACMA in its Preliminary Investigation Report (at p. 12) considers that the Broadcast "did not contain a fair comment on a matter "in the public interest". It should be noted that this involves a slight but important misstatement of the test incl. 2.6.3(c). That subclause refers to a fair report of, or fair comment on "a matter of public interest". There can be no doubt that the subject matter of the Broadcast was a matter of public interest. The Commonwealth Minister had, according to the Courier-Mail, called for a change to the current rules regarding the involvement of non-Indigenous families in the care of abused Aboriginal children. That is plainly a matter of very considerable public interest, as the ACMA appears to acknowledge at p. 13.
The ACMA reasons that the "unequivocal statements on the prevalence of abuse in Indigenous families were not fair comments in this regard" (p. 12). Again, this misstates the nature of the defence in cl. 2.6.3(c). The question posed by cl. 2.6.3(c) is whether "the relevant conduct" (being the conduct that would otherwise constitute a breach of cl. 2.6.2) was said or done reasonably and in good faith "in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest". The ACMA should recognise that the entire segment dealing with the issue of caring for abused Aboriginal children was both a fair report of, and a fair comment on, a matter of public interest.
There is also no basis for the ACMA to conclude that the Broadcast included "unequivocal statements on the prevalence of abuse in Indigenous families". There is nothing in the Broadcast, or in the ACMA’s analysis in the Preliminary Investigation Report, to support the conclusion that the Broadcast included such "unequivocal statements".
It is illogical to reason, as the ACMA does at p. 13, that because the report "displayed a strong inclination against Indigenous people" the exception in cl. 2.6.3(c) does not apply.
Nor is it reasonable for the ACMA to conclude that because the report was not free of inaccuracies the exception in cl. 2.6.3(c) does not apply. As explained above, the factual inaccuracy in the Broadcast (stemming from the inaccuracy in the Courier-Mail report) does not show that Seven acted either unreasonably or in bad faith.
As to the right of "fair comment", the authorities have noted that it is "one of the fundamental rights of free speech and writing ...and it is of vital importance to the rule of law on which we depend for our personal freedom"[footnoteRef:9].. The law, and in this instance, the exception provided in the Code, recognise that there is a legitimate interest in allowing free comment on matters of public interest, provided the comment is without malice. In defamation law terms, which are analogous here, the law recognises that comments (expressions of opinion) do not have to be correct or justified provided that they are honestly held. It is the requirement of "honesty" which makes the comment "fair". Thus, defendants are entitled to express opinions in terms which are exaggerated, prejudiced, obstinate and "unfair" in the ordinary sense of that word, subject to any finding of malice. [9: 8 Scott LJ in Lyon v Daily Telegraph [1943] 1 KB 746 at 753 ] 

ACMA’s opinion that the Broadcast did not cover "this type of issue appropriately" and "displayed a strong inclination against Indigenous people" is irrelevant to the consideration of the exception in clause 2.6.3(c). It is also an opinion with which Seven disagrees.
The crisis of child abuse in Aboriginal communities was comprehensively addressed in 2007 in the "Little Children are Sacred" report. The report determined that such abuse had reached crisis levels, and demanded that it "be designated as an issue of urgent national significance by both the Australian and Northern Territory governments." This was followed by the Northern Territory National Emergency Response (the Intervention) launched by the Howard government later in 2007. More than a decade later, the Closing the Gap report states that "Indigenous Australians are significantly more likely to experience child abuse and neglect, family violence and other forms of violent crime and to be incarcerated than non-Indigenous Australians". In those circumstances, the ACMA plays an important role in ensuring that the discussion of possible solutions to the problem is not stifled or "framed” to suit certain perceived ideas of "appropriate” discussion. That is the case whether or not sections of the public and/or the ACMA agree with the solutions being discussed, provided that it is clear that the commentary is made without malice.
Proposed finding: Seven submits that the ACMA should find on a final basis that there has been no breach of clause 2.6.2 of the Code by reason of the exception set out in clause 2.6.3(c).
3. Seriously offend a substantial number of viewers — clause 3.2.1
Clause 3.2.1(a) refers to the inclusion of material which "in the reasonable opinion of the Licensee" is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so.
The ACMA in its Preliminary investigation Report has overlooked that cl. 3.2.1(a) depends upon there being material which "in the reasonable opinion of the Licensee" has the character of being material that is likely to seriously distress or seriously offend. The ACMA has not made any provisional finding that Seven did in fact form the opinion that the material was likely to seriously distress or seriously offend. Seven did not. As such, no breach of cl. 3.2.1 could arise.
Nor could Seven be criticised for not having formed the opinion that the material had such a character (which is not to say that such criticism would be material, given that cl. 3.2.1(a) depends on the actual state of mind of the licensee). The Hot Topics segment consists of opinions expressed live to air by two independent commentators. Seven could not be expected to form any view about that matter to be broadcast sufficient to form the requisite opinion and therefore engage clause 3.2.1 (including by issuing the warning required by cl. 3.2.1(b)).
The ACMA's reasoning in its Preliminary Report does not address this issue. Instead, the ACMA directs its reasoning only to the question whether the Broadcast would seriously offend some viewers. This is incomplete in terms of cl. 3.2.1.
The ACMA also states that "the program content did not comply with community standards". Whilst this statement illustrates the ACMA's personal dislike and disapproval of the opinions expressed in Broadcast, it is not a matter which should properly be taken into account in an analysis of clause 3.2.1, as the threshold of serious offence is much higher than failing to accord with community standards.
It is especially pertinent in this context to note cl. 3.1.2 of the Code which provides:
Compliance with this Section 3 must be assessed taking into account al/ of the circumstances at the time of preparing and broadcasting the material, including:
a) the facts known, or readily ascertainable, at that time;
b) the context of the segment (or Program Promotion) in its entirety, and
c) the time pressures associated with the preparation and broadcast of such programming.
Those matters do not appear to have been taken into account by the ACMA. Had they been, the ACMA would have no basis for finding that the relevant opinion was (or even should have been) held by Seven. 
Further, given that the relevant discussion was live and unscripted, even if the reasonable opinion of the Licensee was that the broadcast would distress or offend viewers (which it was not), the "public interest" test would arguably need to be applied not to the specific comment about the Stolen Generation but to whether there is public interest in having a discussion about the relevant topic at all — and clearly there was such public interest since it related to comments by a Minister on the front page of the Courier-Mail.
Proposed finding: Seven submits that the only reasonable interpretation of the Broadcast and the Code would lead the ACMA to find no breach of clause 3.2.1 of the Code […]
Attachment D
ACMA considerations for determining factual content:
· In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement.
· The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment.
· The ACMA will first look to the natural and ordinary meaning of the language used.
· Factual material will usually be specific, unequivocal and capable of independent verification.
· The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
· Statements in the nature of predictions as to future events will rarely be characterised as factual material.
· Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
· The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material.
· Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
· Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:10] [10: 9 See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

· Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
· whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees
· the qualifications of the expert
· whether their statements are described as opinion
· whether their statements concern past or future events[footnoteRef:11] [11:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones Breakfast Show broadcast on 2GB on 19 October 2012).] 

· Whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
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