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	Licensee
	WIN Television TAS Pty Ltd

	Station
	WIN

	Type of service
	Commercial—television

	Broadcast
	Advertisements for election candidates during WIN News

	Date of broadcast
	1 March 2018

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992

	Date finalised
	1 May 2018

	Decision
	No breach of subclause 3A(2) of Schedule 2 [broadcast of election advertisement] 
No breach of paragraph 7(1)(j) of Schedule 2 [comply with clause 3A]  




Background
In March 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into advertisements for candidates in the Tasmanian State Election broadcast during WIN News.
The advertisements were broadcast on WIN by WIN Television TAS Pty Ltd on 1 March 2018 at approximately 6.10 pm and 6.25 pm.
The election blackout period for the Tasmanian State Election commenced at the end of Wednesday 28 February 2018 and concluded at the close of the polls on 3 March 2018.
The ACMA has investigated the licensee’s compliance with the licence condition in paragraph 7(1)(j) of Schedule 2 to the BSA, which requires compliance with subclause 3A(2) [broadcast of election advertisement] of Schedule 2 to the BSA. 
The content
WIN News is broadcast at 6.00 pm on weeknights. In the broadcast of 1 March 2018, two advertisements for political parties were broadcast. In the first advertisement, Elise Archer identified herself as the Liberal member for Denison and asked viewers to vote for her to deliver positive outcomes for them and the state of Tasmania. In the second advertisement, Labor candidate Rebecca White outlined her intention to ‘fix the health system’ and advocated for a Rebecca White Labor Government. 
A transcript of the advertisements is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance.
This investigation has taken into account submissions from the broadcaster (extracts of which are at Attachment B). Other sources are identified in this report where relevant.


Relevant provisions
Schedule 2 to the BSA provides:
3A Broadcasting of election advertisements
[…]
(2) If: 
           (a) a broadcaster has a licence that has a licence area; and 
           (b) an election to a Parliament is to be held; and 
           (c) the licence area overlaps, contains or is contained in the area of Australia to which the election relates; 
the broadcaster must not broadcast under the licence an election advertisement in relation to the election during the relevant period. 
1 Definitions 
In this Schedule:
[…]
election means an election to a Parliament or a local government authority of a State or Territory.
election advertisement, in relation to an election, means: 
(a) an advertisement: 
(i) that contains election matter that relates to that election; and 
(ii) in respect of the broadcasting of which the relevant licensee has received or is to receive, directly or indirectly, any money or other consideration; or 
(b) an announcement containing a statement to the effect that a program that is to be or has been broadcast is or was sponsored by a person or persons and indicating that the person is a candidate, or one or more of the persons is or are candidates, at the election; or 
(c) an announcement containing a statement to the effect that a program that is to be or has been broadcast is or was sponsored by a particular political party where a candidate at the election belongs to that party. 
election matter, in relation to an election, means matter of any of the following kinds: 
(a) matter commenting on, or soliciting votes for, a candidate at the election; 
(b) matter commenting on, or advocating support of, a political party to which a candidate at the election belongs; 
(c) matter commenting on, stating or indicating any of the matters being submitted to the electors at the election or any part of the policy of a candidate at the election or of the political party to which a candidate at the election belongs; 
(d) matter referring to a meeting held or to be held in connection with the election. 
[…]
relevant period, in relation to an election, means the period that commences at the end of the Wednesday before the polling day for the election and ends at the close of the poll on that polling day.
[…]
7 Conditions of commercial television broadcasting licences 
(1) Each commercial television broadcasting licence is subject to the following conditions:
[…]
(j) the licensee will comply with the requirements of clauses 3, 3A, 4, 5 and 6;
[…] 
Finding
The licensee did not breach subclause 3A(2) or paragraph 7(1)(j) of Schedule 2 to the BSA.
Reasons
In assessing compliance with subclause 3A(2), the ACMA asks:
· Was the content broadcast during the ‘relevant period’?
· If so, was the content an ‘election advertisement’?
The licensee submitted:
The Licensee has investigated compliance of Subclause 3A92) of Schedule 2 (broadcast of election advertisement during the blackout period); and Paragraph 7(1)(j) of Schedule 2 (comply with clause 3A).
WIN Television Tasmania has breached the above legislation.
Our investigations revealed that our Play out centre operator on 1 March 2018 unwittingly the night after the Tasmania blackout period loaded the play out list for the night of February 28, 2018.
[…]
The Licensee did not receive payment or other valuable consideration for the broadcast of the advertising matter.
Was the content broadcast during the ‘relevant period’?
The content was broadcast on Thursday 1 March 2018, two days before the Tasmanian 
State Election which was held on 3 March 2018. As the ‘relevant period’ (also known as the election blackout period) commences at midnight on the Wednesday before the polling day for the election, it was broadcast within the ‘relevant period’ for the purposes of the BSA. 
If so, was the content an ‘election advertisement’?
For content to fall within paragraph (a) of the definition of ‘election advertisement’, it must satisfy both limbs of that paragraph. That is:
· the content must contain ‘election matter’ that relates to that election; and 
· the broadcaster must have received, or is to receive, payment or other consideration for that particular broadcast. 
Paragraphs (b) and (c) of the definition of ‘election advertisement’ do not apply in this case as there were no sponsorship announcements in the program of the kind referred to in those paragraphs. 


Election matter
The term ‘election matter’ is defined in clause 1 of Schedule 2 to include matter ‘commenting on, or advocating support of, a political party to which a candidate at the election belongs’ or ‘commenting on, stating or indicating any of the matters being submitted to the electors at the election or any part of the policy of a candidate at the election or of the political party to which a candidate at the election belongs’.  
The two advertisements comprised ‘election matter’ because they commented on political parties contesting the Tasmanian State Election. In the first advertisement, Liberal Party candidate Elise Archer urged viewers to ‘vote 1’ for the Liberal Party, while in the second, Labor Party candidate Rebecca White advocated for a ‘Rebecca White Labor government’.
The content therefore satisfies the first limb of paragraph (a) of the definition of ‘election advertisement’. 
Payment or other consideration 
The second limb of paragraph (a) of the definition of ‘election advertisement’ provides that the broadcaster must have received, or is to receive, money or other consideration for broadcasting the election matter. 
The licensee submitted that the advertisements were broadcast in error as an operator accidentally loaded the previous night’s playout list, and that no compensation was received for them by the licensee. 
Following a request by the ACMA, the licensee submitted transmission and advertising schedules and payment records for the relevant advertisements.
On the basis of this documentation, the ACMA accepts the licensee’s submission that it received no money or consideration for the broadcast of the election matter on 1 March 2018. For this reason, the content does not meet the second limb of paragraph (a) of the definition of ‘election advertisement’. 
The ACMA therefore finds that no ‘election advertisement’ was broadcast on 1 March 2018 within the meaning of the BSA. Accordingly, the licensee did not breach subclause 3A(2) of Schedule 2 to the BSA, and consequently complied with paragraph 7(1)(j) which requires compliance with clause 3A. 
Although no breach occurred in this instance, the ACMA notes that the licensee’s broadcast was inconsistent with the intent of the legislation, that no political advertising be broadcast on television or radio in the three days immediately preceding an election.


Attachment A
Transcript of election advertisements, broadcast on WIN on 1 March 2018

18:09:53
Elise Archer:      I'm Elise Archer and Denison has been my home for over forty years. I will always lead from the front to ensure a successful and confident future for all Tasmanians. To keep this momentum going as your active local Liberal member for Denison, I need your number 1 vote. With your support, I’ll actively represent you and continue to deliver for our community and our great state.
Voice-over: Authorised by Elise Archer for the Liberal Party Hobart.
18:25:33
Rebecca White: I’ve been shadow Health Minster for the past four years. I’ve engaged with the community, health professionals and the health workforce. I know what needs to be done in health. Labor will invest in more beds, more nurses, more ambulances and more doctors. The Liberals choose to spend this money on unrealistic election promises. I choose to fix the health system and treat health workers with respect. As Premier, health will be my number one priority. A Rebecca White Labor government will be about putting patients first. 
Voice-over: Authorised by S. Benson ALP Hobart.



Attachment B
Licensee submission to the ACMA dated 23 March 2018:
[…]
The Licensee has investigated compliance of Subclause 3A92) of Schedule 2 (broadcast of election advertisement during the blackout period); and Paragraph 7(1)(j) of Schedule 2 (comply with clause 3A).
WIN Television Tasmania has breached the above legislation.
Our investigations revealed that our Play out centre operator on 1 March 2018 unwittingly the night after the Tasmania blackout period loaded the play out list for the night of February 28, 2018.
We have further looked at Section 42 of the Commercial Television Broadcasting Licenses Licence Conditions Standard Conditions Part 1(2) Interpretation – certain things do not amount to broadcasting of advertisements 2(1)(a) the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and (b) the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
The broadcast was accidental due to human error.
The Licensee did not receive payment or other valuable consideration for the broadcast of the advertising matter.
Steps taken since the incident, noting that our WIN Television South Australia Licenses were required to enter into a blackout period on Wednesday 7 March 2018 for the South Australian State Election.
We have implemented a complete purge of all political advertising to occur at 12.01 at the commencement of the blackout period;
We have implemented an in house rule that no political material is to be scheduled after 11.30pm a half hour ahead of the blackout period;
WIN Network Media Operations Manager checks with operators by 11.45pm before the blackout period commences to ensure there is no material to be broadcast ahead of the 12 midnight blackout commencement.
Technical safeguards are being explored which will prevent a schedule being loaded on an inaccurate date the intention to further minimise the risk of a reoccurrence.
This incident is a unique event for the Licensee, having been unable to recall such an incident occurring in the licensee’s history.  We believe that we have addressed the event and that we have taken steps to mitigate the risk of such an event recurring.
[…]
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