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Investigation report no. BI-359
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Bayside Community Radio Association Inc

	Station
	[bookmark: _GoBack]4BAY

	Type of service
	Community broadcasting—radio

	Name of program
	Bay Breakfast

	Date of broadcast
	12 January 2018

	Relevant legislation/code
	Schedule 2 to the Broadcasting Services Act 1992 
Community Radio Broadcasting Codes of Practice 2008 

	Date Finalised
	6 August 2018

	Decision
	Breach of paragraph 9(2)(c)(ii) of Schedule 2 to the Broadcasting Services Act 1992 [community participation in the selection of programs]
No breach of paragraph 9(2)(e) of Schedule 2 to the Broadcasting Services Act 1992 [operating the service as part of a profit-making enterprise]
No breach of code 3.2 of the Community Radio Broadcasting Codes of Practice 2008 [potential for distress, meeting prevailing community standards]




Background
On 23 January 2018, the Australian Communications and Media Authority (the ACMA) received a complaint that the licensee of 4BAY, Bayside Community Radio Association Inc (the licensee), was operating the service as part of a profit-making enterprise. In addition, the complaint raised a concern that, at the conclusion of the Bay Breakfast program on 12 January 2018, the licensee broadcast material that caused distress and which did not meet community standards. 
On 14 February 2018, the ACMA commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into the licensee’s compliance with the following provisions:
· the licence condition at paragraph 9(2)(e) of Schedule 2 to the BSA, which prohibits a licensee from operating the service as part of a profit-making enterprise[footnoteRef:1] [1:  Complaints about a licensee’s compliance with a licence condition may be made directly to the ACMA.] 

· code 3.2 of the Community Radio Broadcasting Codes of Practice 2008 (the Codes), which requires licensees, in making programming decisions, to consider the potential for a broadcast to cause distress and that it meets prevailing community standards.
In the course of investigating the licensee’s compliance with the licence condition, information provided by the licensee suggested that there may be barriers to community participation in the selection of programs. Accordingly, the ACMA also decided to expand its investigation to consider the licensee’s compliance with the licence condition at paragraph 9(2)(c)(ii) of Schedule 2 to the BSA. 
The licensee
The licensee has held a long-term community broadcasting licence since 5 October 1992, representing the general community interest in the Wynnum RA1 licence area in Queensland. The current licence was renewed in 2016 and has an expiry date of 3 October 2022.
Assessment and submissions
This investigation has taken into account the following material:
· the complaint received by the ACMA on 23 January 2018 
· copies of the Bay Breakfast broadcasts of 22 December 2017[footnoteRef:2] and 12 January 2018, provided by the licensee to the ACMA on 9 March 2018  [2:  The licensee provided a copy of this broadcast to illustrate technical difficulties during a previous broadcast of the same program.] 

· written submissions and documents provided by the licensee to the ACMA on 9 March 2018, 18 May 2018 and 20 June 2018.
Other sources used in this investigation are identified in the report where relevant.
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:3] [3:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158, pages 164–167.] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the relevant code provision.
Issue 1: Did the licensee make a programming decision where it failed to consider the potential for the broadcast to cause distress or whether it would meet prevailing community standards?
Relevant code provision
3.2 We will attempt to avoid censorship where possible. However, in our programming decisions we will consider our community interest, context, degree of explicitness, the possibility of alarming the listener, the potential for distress or shock, prevailing Indigenous laws or community standards and the social importance of the broadcast. [emphasis added]
Finding
The licensee did not breach code 3.2 of the Codes.
Reasons
The complaint alleged that material broadcast by the licensee during Bay Breakfast on 12 January 2018 was distressing. The complainant was concerned that the language used to close the show ridiculed and humiliated the usual presenter of the program. 
The complainant stated that the presenter’s tone was ‘mocking and sarcastic’. The complaint also alleged that the song used to close the show was played at a slow speed, which distorted the song in a manner that ‘publicly insulted and intimidated’ the child who performed the song.
The licensee stated that the Bay Breakfast program has been broadcast at the same time and in the same format for 10 years. As the usual presenter of the program was not available for the broadcast of 12 January 2018, the licensee advised that it had to provide a replacement presenter at short notice. In doing so, the licensee submitted that it was not necessary to make a new programming decision about the content and format of the broadcast for 12 January 2018.
The licensee provided a statement from the replacement presenter of Bay Breakfast on 12 January 2018, stating that there was a technical problem with the song played at the close of the program.
The ACMA accepts that the licensee did not make a separate programming decision for the broadcast of the Bay Breakfast program of 12 January 2018, noting that the program has been broadcast at the same time and in the same format for 10 years. Even so, the ACMA has considered whether the broadcast had the potential to cause distress or failed to meet prevailing community standards.
The relevant segment of the broadcast of 12 January 2018 included the following:
Presenter: That’s Aussie Crawl and ‘Oh no not you again’. Great song from those guys. We’re about a minute away from 9 o’clock and a minute away from our good friend, Roger, taking you through until midday on Bay FM this morning. Thank you for your company on this Friday morning. I hope everything goes well for you and I guess I could say it’s time for me to say goodbye. 
[Track of ‘It’s time to say goodbye’ starts and plays for about 3 seconds]
[The track then plays at a reduced speed, distorting the words and music]
Presenter: [singing over the music] Say goodbye.
Presenter: Have a great day, folks, and we’ll catch up with you real soon. Thank you. This is Bay FM and it’s 9 o’clock.
The ACMA understands that the broadcast of 12 January 2018 upset the complainant and potentially the performer of the song that was broadcast at the end of the program. It is unlikely, however, that an ordinary reasonable listener of the program would have found anything in the broadcast that ridiculed or humiliated the usual presenter of the program. The ACMA notes that the licensee did not receive any written complaints from members of the community about the broadcast and the ACMA received only one complaint (that is, the subject of this investigation).
Further, while the song was played at slow speed, licensees do encounter technical issues from time to time (though it was unfortunate that this was not acknowledged on-air during the broadcast). The ordinary reasonable listeners of the program would not have understood the broadcast of the song at slow speed to amount to behaviour that was ‘publicly insulting and intimidating’ to the performer of the song.
Given the meaning of the material that was broadcast, it does not necessarily follow that the licensee has made a programming decision with the potential to cause distress or which has failed to meet prevailing community standards. The possibility that the broadcast would alarm, distress or shock is low. Further, in this instance, the broadcast of the song at low speed due to a technical issue was not a failure to meet prevailing community standards. 
Accordingly, the ACMA is of the view that the licensee did not breach code 3.2 of the Codes.
Issue 2: Did the licensee operate the service as part of a profit-making enterprise?
Relevant licence condition
    9 Conditions applicable to services provided under community broadcasting 
     licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(e) the licensee will not operate the service […] as part of a profit-making enterprise.
Finding
The licensee did not breach paragraph 9(2)(e) of Schedule 2 to the BSA.
Reasons
It is a condition of all community broadcasting licences that the licensee must not operate the service as part of a profit-making enterprise.
The ACMA’s Community Broadcasting Not-For-Profit Guidelines 2011 provide the following guidance on how the ACMA interprets this provision:
The Explanatory Memorandum to the Act provides an example of a broadcasting service operated as ‘part of a profit-making enterprise’:
A service would be considered to be ‘part of a profit-making enterprise’ where that service contributes to the generation of income for an organisation other than the service provider, e.g. a service which broadcast horse racing direct to betting shops would be considered to be part of the same profit-making enterprise as those betting shops.[footnoteRef:4] [4:   Clause 15 of the Explanatory Memorandum to the Broadcasting Services Bill 1992.] 

Even if only a limited part of the broadcasting service is used to generate revenue for the profit-making enterprise, the broadcasting service could still be regarded as forming part of the enterprise.
While the licensee may enter into arrangements with a profit-making enterprise, for example, by paying the enterprise fees for services it provides, the broadcasting service cannot be used to generate revenue for that enterprise.
Where the licensee’s broadcasting service is used to generate revenue for the benefit of a company, business or project set up for a commercial purpose, this would result in a breach of the licence condition. The licence condition does not prohibit contractual arrangements for normal station operations, sponsorship or fundraising activities. For a service to be ‘part of’ a profit-making enterprise, the broadcasting service must be being used in a direct way to generate revenue or profit for the commercial enterprise.[footnoteRef:5] [5:   ACMA Community broadcasting not-for-profit guidelines 2011, page 5.] 

Did the licensee operate the service as part of a profit-making enterprise?
There are two aspects of the complaint relating to whether the licensee operated the service as part of a profit-making enterprise. The first aspect relates to the licensee hiring two contractors and the second aspect relates to the real estate business operated by the licensee’s President.
Hiring of two contractors
The ACMA’s Community Broadcasting Not-For-Profit Guidelines 2011 state that:
Licensees can pay salaries and commissions, provided the amounts are bona fide and directly relate to the work or service provided.
[…]
If salaries or commissions are excessive, a licensee could avoid ever making a surplus because of the ongoing distribution of revenue, as it is earned, to staff or contractors. This may constitute a breach of the licence condition.[footnoteRef:6] [6:   ACMA Community broadcasting not-for-profit guidelines 2011, page 4.] 

In light of the complaint that the two contractors were operating the station for their own financial gain, the ACMA has considered whether the hiring of the two contractors represented a bona fide service arrangement from the terms and conditions in the service agreement and the reasons given by the licensee for hiring them.
The ACMA verified the Australian Business Numbers (ABNs) for the two contractors on the Australian Government’s business.gov.au website,[footnoteRef:7] where it was shown that they are registered as sole traders. The two contractors, under their individual ABNs, entered into an agreement with the licensee on 28 April 2017, which was signed by the President and a member of the Management Committee on behalf of the licensee. [7:   https://abr.business.gov.au/, accessed on 6 April 2018.] 

Appendix 2 to the agreement gives the title of Station Manager to one of the contractors and Business Development Manager to the other. One of the contractors was also elected to the position of Vice President at the licensee’s annual general meeting on 4 December 2017, and the other contractor is a member of the licensee’s Station Consultative Committee.
Appendix 1 to the agreement sets out the scope of work of the two contractors to include the following categories and due dates:
	Broadcasting, production, scheduling
	Week 1
Weeks 2 to 8
	Due 20/4/2017
Due 8/6/2017

	Business development
	Weeks 1 to 4
Weeks 4 to 6
Weeks 6 to 8[footnoteRef:8] [8:  Week 9 is missing from the information in the agreement.] 

Weeks 10 to 12
	Due 9/5/2017
Due 24/5/2017
Due 7/6/2017
Due 5/7/2017

	All consolidated activities
	Weeks 13 to 52
	Due 12/4/2018



The licensee provided a copy of the agreement, titled Integrated Broadcasting and Marketing Proposal, which states at clause 8 that ‘Payments will be […] based as a percentage of the total of banked revenue derived from sponsorship payments’ and ‘payable on the dates in the Remuneration Schedule’. 
The licensee also provided a copy of its Integrated Program Sales Management Proposal For 4BAY (Program Sales Proposal) to the ACMA. This Proposal, which outlines the rationale for hiring the two contractors, was agreed to in principle by the licensee’s Management Committee on 3 April 2017. The licensee also provided a copy of the minutes of that meeting to the ACMA.
On 19 April 2018, the ACMA was advised by the licensee that the agreement had been extended to 30 June 2018, with a view to extending it for 12 months in total (that is, to 13 April 2019).
On the available information, the ACMA considers the service arrangement to establish the payment of commissions in return for services being provided to the station. The licensee has entered into a bona fide agreement to incentivise the two contractors to increase the station’s sponsorship revenue and there is no evidence that the licensee is generating revenue for the direct benefit of the two contractors. 
Accordingly, the ACMA is of the view that the licensee did not breach paragraph 9(2)(e) of Schedule 2 to the BSA by hiring the two contractors.
Relationship between a real estate business and the licensee
Paragraph 2(2)(b) of Schedule 2 permits a community broadcasting licensee to receive sponsorship for the licence or for a program. The relationship between a real estate business and the licensee has been considered here in light of the allegation that the licensee has operated the service as part of a profit-making enterprise.
According to the National Names Index on the Australian Securities and Investments Commission website,[footnoteRef:9] Reddy Set Sold is a business name registered in Queensland on 
11 May 2015. The business registration is current. [9:  https://connectonline.asic.gov.au, accessed on 6 April 2018.] 

The ACMA verified the ABN for Reddy Set Sold on the Australian Government’s business.gov.au website,[footnoteRef:10] which shows that it has been active since 10 January 2014, with the business registered for GST purposes from 7 October 2016. [10:  https://abr.business.gov.au/, accessed on 6 April 2018.] 

The licensee stated in its submission that Reddy Set Sold did not receive any benefit from the operations of the station. The licensee indicated that while Reddy Set Sold was ‘a financial sponsor of 4BAY, [it did] not receive any benefits or advantages that are not available to other 4BAY sponsors’. The ACMA sighted copies of 56 of the licensee’s sponsorship agreements from the period between 1 January 2017 and 31 December 2017, including for two real estate businesses, one of which was Reddy Set Sold. This agreement did not show any special benefit to Reddy Set Sold that was not available to other sponsors. In an email dated 19 April 2018, the licensee advised that the sponsorship agreement with Reddy Set Sold was not renewed on its expiry.
On the available information, there is no basis for finding that, by having a sponsorship agreement with Reddy Set Sold, the licensee was operating the service as part of a profit-making enterprise, noting that the licensee was not generating revenue for the direct benefit of the real estate business.
Accordingly, the ACMA is of the view that the licensee did not breach paragraph 9(2)(e) of Schedule 2 to the BSA as a result of its relationship with the real estate business.
Issue 3: Is the licensee encouraging community participation in the selection of programs?
Relevant licence condition
9   Conditions applicable to services provided under community broadcasting 
     licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(c) the licensee will encourage members of the community that it serves to participate in:
 […]
(ii)	the selection […] of programs under the licence
Finding
The licensee is in breach of paragraph 9(2)(c)(ii) of Schedule 2 to the BSA.
Reasons
It is a condition of all community broadcasting licences that the licensee must encourage members of the community that it serves to participate in the selection of programs provided under the licence.
The ACMA’s Community Broadcasting Participation Guidelines 2010 (the Participation Guidelines) provide the following guidance on how a licensee might encourage community participation in the selection of programs:
Licensees encourage community participation in program selection by providing opportunities for their communities to have a say in programming decisions.
Licensees do not encourage community participation in program selection where all programming decisions are concentrated in the hands of one individual (station manager or program coordinator, for example) or a small group.
[…]
A common way to encourage collective decision-making about programming is for licensees to establish a program committee.
[…]
Licensees need to give some thought to the membership of their program committee. Program committee membership should not be unreasonably restricted to certain individuals, such as board members. 
Program committees with restricted membership are:
· unlikely to give the community adequate opportunity to participate in program selection;
[…]
Licensees may give program committees a range of responsibilities, for example, to:
· develop and implement programming policies and procedures;
· publicise the procedure for making programming applications;
· accept and consider programming applications;
· collectively decide the programs that best reflect the needs of the community;
· ensure the program schedule remains diverse and reflects the needs of the community;
· oversee surveys of the community interest’s programming preferences;
· revise program schedules to incorporate new programs; and
· negotiate program proposals with applicants.

Some of these responsibilities may be shared between the program committee and program coordinator or station manager. Where responsibility is shared, the respective roles for the program committee and relevant individual positions need to be clearly defined.[footnoteRef:11] [11:  ACMA Community Broadcasting Participation Guidelines, pages 18-19.] 


Changes to procedures for the selection of programs at 4BAY
When the licence was renewed in 2016, information provided by the licensee in its licence renewal application indicated that there was a Program Manager and a Broadcast Team, together comprising the Programming Sub-committee, which was responsible for new programs, the quality of programming and structuring the program schedule. The ACMA considered that information was sufficient evidence of the licensee’s ability to satisfy the statutory matters for renewal, including to meet the needs of the community in the licence area and the capacity of the licensee to provide the service (and to comply with its licence obligations).

Information provided for this investigation, however, indicated that the licensee ‘had a Broadcast Committee operating under a limited scope’ prior to April 2017. As such, it had hired two contractors to assist the licensee to achieve ‘substantial improvement in sponsorship revenue’ and ‘broadcasting and program formats’, with a view to ‘enhancing community engagement’. 

The licensee submitted that the role of the two contractors was:

[…] to undertake a total station review of programs and operations, [which] superseded the role of the Broadcasting Committee […] [T]he proposed program changes were presented by [one of the contractors, also the Station Manager] directly to the Management Committee for approval.
In response to the ACMA’s preliminary breach finding, the licensee submitted that:
The remedial action to replace the former Production and Broadcast Committee was based upon 4BAY Management Committee and consultant’s observations that […] former Broadcast Team was non-compliant in structure (nil community member engagement) and process inconsistent to the ACMA guidelines.
The Broadcast Team was phased out mid-2017, with a transitional interim replacement process.
[…]
During interim period over the course of months, […] all program referrals and recommendations [required] assessment approval by 4BAY’s large representational Management Committee.
[…]
These “interim arrangements” were only in place until AGM of BCRA / 4BAY in December 2017.
Community participation in the selection of programs during 2017
The licensee submitted that during the interim arrangement period (between April 2017 and December 2017), ‘responsibilities previously held by the Broadcast Committee’ were transferred to the Station Manager (one of the two contractors). This was corroborated by the Management Committee meeting minutes of 1 May 2017. 
As noted above, the ACMA’s Participation Guidelines state that:
Licensees do not encourage community participation in program selection where all programming decisions are concentrated in the hands of one individual (station manager or program coordinator, for example) or a small group.
The licensee advised that it took steps to research the demographics of the community in the licence area, using data from the Australian Bureau of Statistics, and ‘consulted with local and Commonwealth government community representatives’, as well as approximately 100 local community businesses. The licensee also submitted that the station’s membership were ‘regularly informed by newsletters of all major decisions’. 
The licensee also advised that ‘proposed program refreshments, and projected transitional adjustments’ developed by the two contractors between February and April 2017 were presented to the Management Committee on 10 July 2017. The 'full suite of proposed changes' were discussed again at the Management Committee meeting of 17 July 2017, when changes to weeknight and weekend programs were accepted, with the new schedule to be implemented in August 2017.
This shows the licensee’s efforts in representing the community interest (paragraph 9(2)(b) of Schedule 2) and encouraging community participation in the operations of the service (paragraph 9(2)(c)(i) of Schedule 2). However, the activities do not satisfy the licence condition that requires community participation in the selection of programs (paragraph 9(2)(c)(ii) of Schedule 2).
As indicated in the Participation Guidelines, the ACMA considers that the requirement to encourage community participation in the selection of programs relates specifically to collective decision-making about the programs to be broadcast by a station so that it meets community needs, including meaningful involvement by members of the community in this process. 
The ACMA considers that a licensee that is encouraging community participation in the selection of programs has evidence of transparent programming structures and accessible programming procedures. 
During the ‘interim period’ of 2017:
· Decisions regarding the selection of programs were concentrated in the hands of a small group, namely the Management Committee on the advice of the two contractors; and
· Members of the community, although informed of the review occurring at the station, were not informed of program changes until after they had been decided by the Management Committee.
Accordingly, the ACMA is of the view that during the period when interim arrangements were in place, the licensee failed to encourage community participation in the selection of programs.
Community participation in the selection of programs during 2018
In January 2018, a Station Consultative Committee was created. The licensee submitted that the Station Consultative Committee is now responsible for program changes and other station operations, including program production, studio operations, office management, announcer rosters and announcer training. 
The licensee further submitted that:
All proposed changes [to the program schedule] are reviewed and determined independently by the Station Consultative Committee (SCC). The SCC has members who directly represent the interests of the announcers/members and the local community.
The licensee advised on 9 March 2018 that the Station Consultative Committee comprised five people (one member, two volunteers, the Station Manager and one member of the Management Committee). In its submission of 18 May 2018, the licensee advised that the Station Consultative Committee comprised four people (one announcer member, one local community representative, the Station Manager and a member of the Management Committee as chairperson). In its response to the ACMA’s preliminary breach finding on 20 June 2018, the licensee submitted that the current Station Consultative Committee comprises six people (including ‘three non-4BAY member community representatives’).
The ACMA notes from documents provided by the licensee that they still make reference to the Program Manager and the Broadcast Team, for example, in the licensee’s ‘Programme Format’ document (dated 30 December 2008) and ‘Organisational Flow Chart’ document (dated 21 May 2010), which are in the Station’s Operating Guidelines.
The ACMA is concerned that the licensee’s structures and procedures for encouraging community participation in the selection of programs are unnecessarily complex and opaque. The Station Consultative Committee, unlike the Programming Sub-committee in place in 2016, has a broad remit, ranging from program changes and station operations to office management and announcer rosters. 
The ACMA is also concerned that station documents have not been amended to reflect the changes, including to the programming policy to reflect the composition and responsibilities of the Station Consultative Committee. In addition, it is unclear whether the Station Consultative Committee assesses program proposals and makes changes to the program schedule according to a clear set of criteria that is set out in the programming policy.
In its response to the ACMA’s preliminary breach finding, the licensee provided information on the steps it has taken to encourage community participation in the selection of programs, including: 
· focus groups (consisting of 12 local residents) to provide ‘feedback and information and appeal of current programs, what changes would they desire, and what new programs would they like to see implemented’; and 
· the broadcast of ‘on-air promos seeking the involvement and participation of the community and listeners, both in terms of local listener feedback, involvement, but also encouraging association membership’. 
The ACMA considers that these actions are designed to seek feedback and information from members of the community about their programming needs and encourage them to get more involved in the station in general. However, they do not amount to encouraging their participation in the selection of programs.
Licensees are expected to implement a range of measures to encourage community participation in the selection of programs. For a licensee which represents the general community interest in a licence area that has a population of more than 175,000 people, the ACMA considers that there is currently limited opportunity for members of the community to participate in the selection of programs. The ACMA notes that:
· the Station Consultative Committee is a small group with wide-ranging responsibilities, including for the operations of the service and the selection of programs; and
· the power to make programming decisions does not reside with a programming sub-committee comprising members and volunteers who nominate to be involved, but rather one where members and volunteers are invited by the licensee to join.
On the available information, the ACMA considers that the licensee’s arrangements for making programming decisions and the actions taken by the licensee since January 2018 have been insufficient to achieve compliance with the requirement to encourage community participation in the selection of programs. In this regard, the ACMA notes that the licensee did not provide sufficient evidence to demonstrate compliance such as: 
· current policy and procedure documents, particularly for community participation and programming that are freely available to members of the community;
· transparent and stable structures for its sub-committees, including information on how members of the community are able to join; and 
· the criteria against which program proposals are assessed and the program schedule is reviewed.
Conclusion
The licence was renewed in 2016 on the basis that there was a Programming Sub-committee as evidence of community participation in the selection of programs. However, the licensee subsequently decided that the Programming Sub-committee was not needed, implementing a series of changes to the program selection process, which has prevented community participation in the process. The ACMA considers these changes have resulted in the licensee’s failure to achieve compliance with the requirement to encourage community participation in the selection of programs.
Accordingly, the ACMA is of the view that the licensee is in breach of paragraph 9(2)(c)(ii) of Schedule 2 to the BSA.
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