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Investigation report no. BI-356
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	Licensee
	Channel Seven Sydney Pty Limited

	Station
	Seven

	Type of service
	Commercial—television

	Name of program
	Lottoland commercial

	Date of broadcast
	24 January 2018

	Relevant code
	Commercial Television Industry Code of Practice 2015

	Date Finalised
	29 March 2018

	Decision
	Did not breach subclause VIII(b) of Appendix 3 [gambling commercials - must not mislead or deceive]
Did not breach clause X of Appendix 3 [gambling commercials - not permitted during play]




Background
In February 2018, the Australian Communications and Media Authority (the ACMA) commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into a commercial for Lottoland (the commercial). 
The commercial was broadcast on Seven by Channel Seven Sydney Pty Limited (the licensee) on 24 January 2018. 
The ACMA received a complaint alleging the commercial was a commercial related to betting or gambling that was misleading and deceptive to the audience and which was broadcast during a Live Sporting Event. 
The ACMA has investigated the licensee’s compliance with subclause VIII(b) and clause X of Appendix 3 to the Commercial Television Industry Code of Practice 2015 (the Code).
The program
The Australian Open Tennis is a professional tennis tournament held annually in Melbourne. 
The commercial was in the style of a newsbreak commonly seen on commercial television stations. The commercial was 15 seconds long and was broadcast at 9.08 pm between sets of the Australian Open Tennis men’s quarter final match between Roger Federer and Tomas Berdych. 
In the commercial, a ‘newsreader’ introduced a ‘report’ about an ‘outbreak of celebrations’ where people were shown dancing in public places, for seemingly no reason. ‘Footage’ showed a person dancing in the aisle of a public bus before cutting back to the ‘newsreader’, followed by graphics depicting Lottoland and Kenoland branding.
A full description of the visuals and audio for the commercial is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (an extract of which is at Attachment B) and submissions from the broadcaster (an extract of which is at Attachment C). Other sources are identified in this report where relevant.
Issue 1: Mislead or deceive the audience
Relevant Code provisions
Appendix 3: Restrictions on Promotion of Odds and Commercials relating to Betting and Gambling which are broadcast during a Live Sporting Event
Rules for Commercials relating to Betting or Gambling and the Promotion of Odds
VIII. A Commercial relating to Betting or Gambling or a Promotion of Odds during a Live Sporting Event must: 
[…]
b) not mislead or deceive the audience. 
[…]
Commercial relating to Betting or Gambling means a distinct promotional reference for a gambling or betting organisation and includes any writing, still or moving pictures, signs, symbols or other visual images or any audible message/s (or any combination of those things) that provides generic information about the organisation’s brand, business or services. A Commercial relating to Betting or Gambling does not include: 
a) a commercial relating to such things as Government lotteries, lotto, keno or contests; 
b) a commercial relating to entertainment or dining facilities at places where betting or gambling take place, or a tourism commercial which incidentally depicts betting or gambling, provided in each case that the contents do not draw attention to betting or gambling in a manner calculated to directly promote their use; 
c) a reference that is Accidental; or 
d) a reference that is an Incidental Accompaniment. 
[…]
Live Sporting Event includes: 
a) live-to-air sporting broadcasts; 
[…]
A Live Sporting Event does not include broadcasts of sports programs that contain only analysis, award presentations or information. 
Finding
The licensee did not breach subclause VIII(b) of Appendix 3 to the Code.
Reasons
To assess compliance, the ACMA has addressed the following questions:
· Did the commercial relate to betting or gambling? 
· If so, was the commercial broadcast during a Live Sporting Event?
· If so, did the commercial mislead or deceive the audience?
The complainant submitted to the ACMA: 
Lottoland ran an ad which mimicked a TV ad, the headline for which related to an outbreak of celebrations (cause by.... a win from gambling). There was nothing to distinguish this from an actual news telecast and it wasn’t advertised as promoted content. […]
The licensee submitted to the ACMA:
Given the clearly comical nature of the content, the strong presence of Lottoland branding and disclaimers, and the absence of genuine news branding, we are satisfied that no reasonable viewer would be misled to believe that the item was a genuine news report.
[…]
[bookmark: Page_2]The High Court has found that for conduct to be misleading or deceptive, the conduct must either induce error or be capable of inducing error.[footnoteRef:2] Seven is of the view that an ordinary viewer would not be reasonably led to believe that they are watching a genuine news update, in which it is reported that a spate of persons have won Lottoland prizes, with all those persons doing an identical dance. [2:  Parkdale Custom Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 190.] 

The mock-news format is widely understood in the community as a recognised style of both program content and advertising, with several key features of the commercial ensuring that its mock status is very clear.
Firstly, while news programs and news updates in general report on real events that are of significant public interest, the Lottoland commercial is clearly not depicting real events. The banner at the bottom of the screen refers to an 'Outbreak of Celebrations' and shows a disparate group of persons each dancing in an identical way, as if taken hold of by an unseen force. The concept fundamentally defies belief, and is readily understood as a creative example of humour in advertising. Viewers would not be led to believe they are watching a genuine news report.
Secondly, the commercial does not feature any of the news branding or news logos universally associated with news programs. Rather, the commercial features a Lottoland logo, Lottoland musical jingle, and responsible gambling disclaimers, with all these components commonly understood to be central elements of gambling advertising.
[…]
Did the commercial relate to betting or gambling?
Lottoland is a business which offers an online gambling service where customers can bet on the outcome of state and international lotteries. On its website, Lottoland is described as ‘a bookmaker, and not a lottery operator’.[footnoteRef:3] Lottoland holds a betting exchange licence issued by the Northern Territory Racing Commission.[footnoteRef:4]  [3:  https://www.lottoland.com.au/ accessed on 8 February 2018.]  [4:  https://justice.nt.gov.au/attorney-general-and-justice/racing-commission/sports-bookmakers-and-betting-exchange-operators accessed on 8 February 2018.] 

The commercial was for Lottoland’s new Kenoland game. Kenoland is a game where customers stake money to select 1-10 numbers and/or ‘heads or tails’ numbers. The results for each game are based on the numbers drawn in the New York Keno (Quick Draw)[footnoteRef:5]. Out of 80 possible numbers, 20 are randomly drawn, and a customer’s selected numbers must match up with the drawn numbers, and/or a customer must correctly select whether 11 or more drawn numbers are in the range of 1–40, or 41–80 (‘heads or tails’), in order to win money. Kenoland is a game of chance with no skill required to win.  [5:  https://www.lottoland.com.au/instantwin/kenoland/play accessed on 9 March 2018.] 

In its submissions to the ACMA, the licensee stated that the ‘commercial was clearly depicted as a gambling advertisement’ and from viewing the advertisement, the ACMA is satisfied it was a Commercial relating to Betting or Gambling, as that term is defined in Appendix 3 of the Code. 
If so, was the commercial broadcast during a Live Sporting Event?
The complainant indicated that the commercial was broadcast during the Australian Open men’s quarter final tennis match between Roger Federer and Tomas Berdych in the Sydney TV1 licence area. In this licence area, the Federer v Berdych match commenced at approximately 7.30 pm on 24 January 2018 and was a live-to-air broadcast. 
The ACMA notes that the licensee stated in its submissions to the ACMA: ‘The commercial was broadcast during the Live Sporting Event…’
The ACMA is satisfied that the broadcast of the Australian Open men’s quarter final tennis match between Roger Federer and Tomas Berdych on 24 January 2018 was a ‘Live Sporting Event’ as defined in Appendix 3 of the Code. 
If so, did the commercial mislead or deceive the audience?
In determining whether the audience has been misled or deceived, the ACMA considers whether or not the ordinary reasonable viewer would have understood the commercial to be a commercial for Lottoland. 
The complainant stated that the commercial was misleading as there was nothing to distinguish it from an actual newsbreak. 
The ‘newsbreak’ style of the commercial appears to have been intended to be a humorous way to gain audience attention. A person appearing to be a news presenter commenced by stating: 
An outbreak of spontaneous celebration is sweeping across Australia, with a new case every four minutes. Footage just in shows one man who seems to be celebrating a bet.
During the first moments of the commercial, it is possible that some members of the audience would have believed they were watching a newsbreak rather than a commercial related to betting or gambling.
However, as the commercial progressed, there were numerous indications of the true nature of the broadcast. These included:
· The absence of Channel Seven News audio and visual branding.
· The presence of a responsible gambling disclaimer at the bottom of the screen.
· The Lottoland jingle playing in the background. 
· The person dancing in the ‘footage’ was ‘revealed’ as ‘a winner of Lottoland’s new Kenoland’.
· A strong presence of Lottoland and Kenoland logos, along with on screen text which stated ‘$10 million every 4 minutes’.
The style of the commercial may have caused an initial confusion or wonderment among some members of the audience. However, for the ordinary reasonable viewer, any initial confusion would have been quickly resolved by the presence of numerous discernible cues indicating that the broadcast was in fact a commercial for Lottoland in the style of a mock-news report. 
The ACMA is satisfied, having regard to the visual and audio cues listed above, that any fleeting confusion caused by the format of the commercial would not have resulted in an ordinary reasonable viewer being misled or deceived about the true nature of the broadcast commercial.
Accordingly, the licensee did not breach subclause VIII(b) of Appendix 3 to the Code.
Issue 2: Gambling or betting commercial during play during a live sporting event
Relevant Code provisions
Appendix 3: Restrictions on Promotion of Odds and Commercials relating to Betting and Gambling which are broadcast during a Live Sporting Event
Commercials relating to Betting or Gambling during a Live Sporting Event
X.	Subject to clause XI, Commercials relating to Betting or Gambling are not permitted during Play during a Live Sporting Event. 
XI.	Commercials relating to Betting or Gambling are only permitted at the following times during a Live Sporting Event: 
a) before Play has commenced; 
b) during Scheduled Breaks; 
c) during Unscheduled Breaks; and 
d) after Play has concluded. 
[…]
Play means the period of the actual run of play or active progress of the sporting event or game which is the subject of a Live Sporting Event. It commences at the time the players enter the field of play directly before the start of the sporting event or game, and concludes at the time the players leave the field of play after the end of the sporting event or game. It includes ad hoc unscheduled breaks such as: 
a) stoppages for injuries; and 
b) stoppages for adjudication by third or TV umpires/referees; and 
c) time outs and substitutions in games such as basketball. 
For the avoidance of doubt, Play does not include: 
a) periods of on-field training before a sporting event or game where a player or participant returns to the dressing rooms or sheds before formally re-entering the field of play; 
b) any period prior to the first coin toss for a Session of tennis and any period commencing 5 minutes after the broadcast coverage of the run of play or active progress for each Session of tennis. 
Scheduled Breaks means pre-determined stoppages in a sporting event or game that is the subject of a Live Sporting Event. A Scheduled Break will differ depending on the sporting event or game that is the subject of the broadcast, for example: 
	Sport
	Scheduled Break

	Tennis
	Between each set
In a break of at least 90 seconds between two matches during a Session (including when during a Session the broadcast switches from one match still in Play to another match in Play at the same time)


This is not an exhaustive list and other sporting events or games may also contain Scheduled Breaks, as determined by the rules and regulations of the sport, or if the sport does not provide for breaks, then a Scheduled Break will be not more than once every hour as part of a distinct break of at least 90 seconds.
Session means:
a) in relation to tennis, the day, twilight, or evening session of matches as scheduled by the organisers of the relevant tournament or competition; 
[…]
Unscheduled Break means a break when Play is suspended or delayed due to weather or other uncontrollable events, and participants are yet to enter the arena of play or have left the arena of play. 
Finding
The licensee did not breach clause X of Appendix 3 to the Code.
Reasons
Having already made findings above that the commercial related to betting or gambling and was broadcast during a Live Sporting Event, the ACMA must also address the following questions to assess compliance with clause X:
· Was the commercial broadcast during Play during the Live Sporting Event? 
· If so, was the commercial broadcast during one of the permitted times during a Live Sporting Event?
The complainant submitted: 
This occurred at the end of the Federer v Berdych and during school holidays when children would be watching.
The licensee submitted:
[bookmark: Page_3][T]he Lottoland commercial was […] broadcast at 9.08pm, between the first and second set of the match.
Was the commercial broadcast during Play during the Live Sporting Event? 
At the commencement of the tennis match, the first point was played at approximately 7.34 pm. At the conclusion of the tennis match, the players left the court at approximately 9.49 pm. In accordance with the definition of “Play” in Appendix 3 of the Code, the time period between 7.34 pm and 9.49 pm on 24 January 2018 was the ‘actual run of play’ or ‘active progress’ of the ‘Live Sporting Event’ that was the Australian Open Men’s quarter final tennis match between Roger Federer and Tomas Berdych. 
The commercial broadcast at approximately 9.08 pm was therefore broadcast during Play, as defined for the purposes of Appendix 3. However, the prohibition imposed by clause X on the broadcast of such a commercial during Play, is expressed to be subject to the exceptions permitted by clause XI. 
If so, was the commercial broadcast during one of the permitted times during a Live Sporting Event?
Clause XI provides that Commercials relating to Betting or Gambling are permitted during Scheduled Breaks during a Live Sporting Event. Scheduled Breaks are defined in Appendix 3 so as to include the period of time between each set in a tennis match. 
[bookmark: _GoBack]Having viewed a time coded version of the broadcast, the ACMA is satisfied that the first commercial for Lottoland was broadcast at 9.08 pm—at the conclusion of the second set of the tennis match, and prior to the commencement of the third set. As such, the commercial was broadcast during one of the permitted times, that is, a Scheduled Break, during a Live Sporting Event.
Accordingly, the licensee did not breach clause X of Appendix 3 to the Code.



Attachment A
Transcript of 15 second commercial for Lottoland broadcast on Seven at 9.08 pm on 24 January 2018
	
	SCENE
	AUDIO
	ONSCREEN TEXT

	1. 
	‘Newsreader’ in studio
	NEWSREADER: ‘An outbreak of spontaneous celebration is sweeping across Australia, with a new case every four minutes.’
	Breaking news
Outbreak of Celebrations
New case reported every 4 minutes

	2. 
	What appears to be high angle security camera vision of a bus full of people with a male wearing a hi-vis shirt dancing in the aisle
	NEWSREADER: Footage just in shows one man who seems to be celebrating a bet.
	(responsible gambling disclaimer in very small font at base of screen)

	3. 
	What appears to be low angle mobile phone vision of a bus full of people with a male wearing a hi-vis shirt dancing in the aisle
	
	(responsible gambling disclaimer in very small font at base of screen)

	4. 
	‘Newsreader’ in studio
	NEWSREADER: And we’re hearing now he is a winner…
	(responsible gambling disclaimer in very small font at base of screen)

	5. 
	Text on a bright green background
	NEWSREADER:…of Lottoland’s new Kenoland
	$10 MILLION
EVERY 4 MINUTES
Kenoland (logo)
(responsible gambling disclaimer in very small font at base of screen)

	6. 
	
	
	Lottoland
Dream Bigger
(responsible gambling disclaimer in very small font at base of screen)




Attachment B
Complaint 
Extract of the complaint to the ACMA dated 25 January 2018:
Lottoland ran an ad which mimicked a TV ad, the headline for which related to an outbreak of celebrations (cause by.... a win from gambling). There was nothing to distinguish this from an actual news telecast and it wasn’t advertised as promoted content. This occurred at the end of the Federer v Berdych and during school holidays when children would be watching.
Attachment C
Licensee’s response and submissions
Extract of the licensee’s submission to the ACMA dated 22 February 2018:
1. Commercials must not mislead or deceive — Clause VIII of Appendix 3
Clause VIII of Appendix 3 of the Code provides that a Commercial relating to Betting or Gambling or a Promotion of Odds during a Live Sporting Event must "not mislead or deceive the audience." Given the clearly comical nature of the content, the strong presence of Lottoland branding and disclaimers, and the absence of genuine news branding, we are satisfied that no reasonable viewer would be misled to believe that the item was a genuine news report.
[…]
The High Court has found that for conduct to be misleading or deceptive, the conduct must either induce error or be capable of inducing error[footnoteRef:6] . Seven is of the view that an ordinary viewer would not be reasonably led to believe that they are watching a genuine news update, in which it is reported that a spate of persons have won Lottoland prizes, with all those persons doing an identical dance. [6:  Parkdale Custom Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 190] 

The mock-news format is widely understood in the community as a recognised style of both program content and advertising, with several key features of the commercial ensuring that its mock status is very clear.
Firstly, while news programs and news updates in general report on real events that are of significant public interest, the Lottoland commercial is clearly not depicting real events. The banner at the bottom of the screen refers to an 'Outbreak of Celebrations' and shows a disparate group of persons each dancing in an identical way, as if taken hold of by an unseen force. The concept fundamentally defies belief, and is readily understood as a creative example of humour in advertising. Viewers would not be led to believe they are watching a genuine news report.
Secondly, the commercial does not feature any of the news branding or news logos universally associated with news programs. Rather, the commercial features a Lottoland logo, Lottoland musical jingle, and responsible gambling disclaimers, with all these components commonly understood to be central elements of gambling advertising.
[…]
2. Commercials not permitted during play of a live sporting event — Clause X of Appendix 3
Clause X of Appendix 3 provides that "Commercials relating to Betting or Gambling are not permitted during Play during a Live Sporting Event."  
In regards to when Commercials relating to Betting or Gambling are permitted during a Live Sporting Event, the Code provides that they are permitted:
a) before Play has commenced;
b) during Scheduled Breaks;
c) during Unscheduled Breaks; and
d) after Play has concluded.
The Code defines Play as "the period of the actual run of play or active progress of the sporting event or game which is the subject of a Live Sporting Event." 
In regards to tennis, the Code defines a Scheduled Break in two ways, with one relevantly being "Between Each Set". 
[…]
[T]he Lottoland commercial was also broadcast at 9.08pm, between the first and second set of the match.
Accordingly, the broadcast of the commercial complied with Clause X of Appendix 3 of the Code.
3. Conclusion
In summary, the Lottoland commercial was clearly depicted as a gambling advertisement in the style of a mock-news report, and would not lead ordinary, reasonable viewers into erroneously believing they were watching a genuine news report regarding people winning Lottoland and spontaneously dancing.
The commercial was broadcast during the Live Sporting Event, at times that complied with the requirements of the Code.
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