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	Licensee
	[bookmark: _GoBack]Network TEN (Melbourne) Pty Limited

	Station	
	TEN

	Type of service
	Commercial—television

	Name of program
	Ten Eyewitness News

	Date of broadcast
	25 May 2017

	Relevant code
	Commercial Television Industry Code of Practice 2015

	Date finalised
	31 January 2018

	Decision
	No breach of clause 3.2.1(e) [have regard to the feelings of relatives and viewers] 




Background
In December 2017, the Australian Communications and Media Authority (the ACMA) commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into a report on Ten Eyewitness News (the program).
The program was broadcast on TEN by Network TEN (Melbourne) Pty Limited on                 25 May 2017 at 5.00 pm.
The ACMA received a complaint alleging that a news report contained images of the complainant’s son’s body—the victim of a motorbike accident—before the family was notified by authorities.
The ACMA has investigated the licensee’s compliance with clause 3.2.1(e) of the Commercial Television Industry Code of Practice 2015 (the Code).
The program
Ten Eyewitness News is a news program, described as: 
Comprehensive coverage of local, national and overseas news presented by Stephen Quartermain. Includes sport presented by Brad McEwan and the latest weather from Mike Larkan.[footnoteRef:1] [1:  https://tenplay.com.au/news/melbourne, accessed on 04 January 2018.] 

The program contained two reports about the relevant motorbike accident. The reports were in the form of live traffic reports (the reports), showing the scene of the motorbike accident from a helicopter. 
The reports were broadcast at approximately 5.22 pm (the first report) and 5.38 pm (the second report) on Thursday 25 May 2017 and were each approximately 30 seconds long.
A transcript of the reports is at Attachment A.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:2] [2:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (extract at Attachment B) and submissions from the broadcaster (extract at Attachment C). Other sources are identified in this report where relevant.
Issue: Material Which May Cause Distress
Relevant Code provisions 
3. News and Current Affairs
3.1 Scope and Interpretation
[…]
3.1.2 Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a) the facts known, or readily ascertainable, at that time;
b) the context of the segment (or Program Promotion) in its entirety; and
c) the time pressures associated with the preparation and broadcast of such programming.
3.2 Material which may cause distress
3.2.1 In broadcasting a news or Current Affairs Program, a Licensee must:
[…]
e) have regard to the feelings of relatives and viewers when including images of dead bodies or people who are seriously wounded, taking into account the relevant public interest.
Finding
The licensee did not breach clause 3.2.1(e) of the Code. 
Reasons
To assess compliance, the ACMA has addressed the following question:
· Did the broadcast include images of dead bodies or people who are seriously wounded?
· Did the licensee have regard to the feelings of relatives and viewers when broadcasting those images, taking into account the relevant public interest? 
The complainant submitted: 
Our 22 year old son was killed in a road accident […] by an elderly driver.
[…]
My husband saw the Ten Eyewitness News at 5 pm, he saw the accident and our son's body and motorcycle lying on the road during the news bulletin. For a family to find out such tragic and horrific news on the TV has caused irreversible harm and distress to many members of our family.
Why are news shows allowed to telecast fatal accidents before the family has been notified.
The licensee submitted:
Network Ten expresses its deepest condolences to the complainant and her family for their loss.
[…]
The reports did not name the victim. Aerial footage of the scene of the crash was shown in long shot from the traffic chopper and lacked visual clarity. It was not possible to clearly see the motorcycle in question, nor any identifying images of the deceased. Nor was it possible to see any identifying features like vehicle number plates, clothing or other personal possessions. 
The reports were not sensationalised or given gratuitous emphasis but rather were matter-of-fact and non-detailed with regard to the accident itself. The reports provided important information about the current traffic conditions in the public interest. 
The newsreader introduced the first live update by stating the traffic reporter was “over a horrible accident in Ivanhoe”. While a direct warning was not provided, the introduction signalled the nature of the incident in question to viewers. Similarly, the newsreader crossed to the second live traffic update by referring to the “motorbike fatality” in Ivanhoe. 
Did the broadcast include images of dead bodies or people who are seriously wounded? 

First report
The news presenter in the studio introduced the report by stating ‘let’s check the Thursday night traffic’ before referring to Jimmy Wirtanen in a helicopter ‘over a horrible accident in Ivanhoe’. The report cut to the scene which Mr Wirtanen described as a collision between a car and a motorbike on Upper Heidelberg Road. 
The daylight footage showed an aerial view of the aftermath of the accident, filmed from the helicopter. The image depicted a traffic intersection, several parked cars on the side of the road and emergency vehicles blocking access to the accident site with their lights flashing. 
In the centre of the screen, there was a white car with its driver-side door open and what appeared to be the wreckage of the motorbike involved in the accident. Although the accident was the focal point in the centre of the screen, the footage was shown as a long shot, from an airborne height above the accident. The objects in the image occupied a small proportion of the screen space and there was limited detail. There was no sound except for Mr Wirtanen’s voiceover.
The report also included an indistinct and faint image of what may have been a dark coloured sheet on the road to the right of the motorbike. While the report did not verbally indicate that there were any fatalities, this image may have implied this fact. 
Second report
The news presenter in the studio introduced the second report with the statement, ‘let’s update the peak hour with Jimmy in the chopper and he’s still over the motorbike fatality in Ivanhoe’. The report cut to the accident site, viewed from the helicopter, as night fell. 
The night footage was shot from a similar angle and distance as the first report. To begin, the camera was focused on the accident site for a short time before zooming out and panning across the traffic build-up in neighbouring streets. The accident site appeared to have a similar composition to the earlier report, but was smaller and less clear due to the fading light and the helicopter’s increased distance from the scene. 
Summary
Neither of the reports included images depicting seriously wounded people. The ACMA notes that while the reports did not contain images of dead bodies, they did contain images of what some viewers may have understood to be a dark coloured sheet that covered the body of a deceased person. 
Did the licensee have regard to the feelings of relatives and viewers when broadcasting those images, taking into account the relevant public interest?

Public interest
The program was broadcast at 5.00 pm on a Thursday. The reports were clearly identified as live traffic reports which are routinely broadcast in news programs at this time. The reports included the following details: 
· the location of the accident site and the names of the affected roads and streets including street closures
· expected time delays
· a warning to avoid the affected area
· the attendance of major crash investigators.
The context of the broadcast was a live traffic report that sought to communicate useful information to commuters. Broadcasts of traffic reports, particularly those reporting on serious incidents, are in the public interest. On this occasion, the reports provided specific factual information about the accident and updates about the traffic conditions at the time. This information assisted the public to make alternate travel plans, to be informed of local congestion and the presence of emergency services and traffic authorities at the accident site. 
Have regard to the feelings of relatives and viewers
The reports did not name nor disclose any other personal details about the accident victim. The broadcast images did not appear to contain sufficient visual detail or clarity to:
· ascertain the appearance, age, or sex of the deceased
· identify personal possessions of, or clothing worn by, the deceased
· determine the licence plate, type, make or model of the motorbike involved in the accident.
Both reports contained images of the accident aftermath filmed from above and at a distance. The accompanying verbal descriptions were factual and restrained, and when introducing the two reports the news presenter signalled to viewers the nature of the content by noting that they involved a ‘horrible accident’ and a ‘motorbike fatality’, respectively. 
The ACMA notes the licensee’s submission that it has protocols in place with the Australian Traffic Network, the supplier of traffic reports to several media organisations, to ensure that inappropriate content is not included in its traffic reports.
The ACMA also notes that in cases where a broadcast includes images of identifiable dead bodies or seriously wounded people, regard to the feelings of relatives could be demonstrated in a number of ways, including confirming with emergency services that families have been contacted, or allowing sufficient time for authorities to notify victim’s families, before broadcasting the material. 

Accordingly, licensees should exercise caution in broadcasting material that may directly, or indirectly identify victims, particularly in circumstances where there is a limited amount of time between the incident occurring and the time of the broadcast.  

In this instance, the reports included images that implied the presence of a body, but only from a considerable distance. The ACMA considers that the licensee demonstrated regard for the feelings of relatives and viewers in broadcasting the reports by taking the steps described above.

Accordingly, the licensee did not breach clause 3.2.1(e) of the Code.








Attachment A
Transcript of Ten Eyewitness News, broadcast on TEN on 25 May 2017 
	REPORT
	DURATION
	ON SCREEN VISUAL
	AUDIO

	1.
	00.00
	Medium close-up shot of news presenter, Stephen Quartermain, in the studio.
	Let’s check the Thursday night traffic. Here is Jimmy Wirtanen in the chopper and he is over a horrible accident in Ivanhoe.

	
	00.06
	A day-time aerial shot of an intersection between two roads.
Houses can be seen in full, including parts of large buildings.
Approximately 15 vehicles are visible, including some with flashing lights.
	We certainly are Stephen, in the Ford traffic chopper. 
A horrific incident here, now a car and motorbike have collided on Upper Heidelberg Road, just at St Elmo Road. As a result you will find Upper Heidelberg Road currently closed in both directions. Now that’s between Waterdale Road and Studley Road. 
Major crash will be investigating this for some time, so expect it to remain closed for some time.

	
	00.30
	Close-up shot of Jimmy in the chopper.
	You will also find closures for St Elmo Road itself. That’s not going to cause us too many delays, but do avoid the area. Stephen. 

	
	00:34
	Medium close-up shot of Stephen in the studio.
	Thank you Jimmy.





	REPORT
	DURATION
	ON SCREEN VISUAL
	AUDIO

	2.
	00.00
	Medium close-up shot of news presenter, Stephen Quartermain, in the studio.
	Let’s update the peak hour with Jimmy in the chopper and he is still over the motorbike fatality in Ivanhoe. 

	
	00.06
	A night-time aerial shot of an intersection between two roads.
The scene and angle are similar to Report 1 (above)
	We certainly are Stephen, in the Ford traffic chopper. Upper Heidelberg Road here remains closed in both directions between Waterdale Road and Studley Road. 
Now it looks like it will remain closed for some time. Major crash investigators are currently on site.

	
	00.13
	The camera zooms out and pans from the accident scene to reveal traffic in surrounding streets from a long distance.
	Now you will see a lot more traffic out here on Waterdale Road, Livingstone Street, Marshall Street. They’re the ones being used down here to filter all that traffic out of town and it’s a very heavy run home. 

	
	00.30
	Close-up shot of Jimmy in the chopper.
	Don’t expect it to open for at least another hour or so. Stephen.




	
ON SCREEN TEXT

	The reports include the following text, in the form of an information banner across the bottom of the screen:
· LIVE ten eyewitness NEWS FIRST AT FIVE
· tenplay.com.au
· Ford (in the form of the motor vehicle emblem)
· JIMMY WIRTANEN @JimmyTraffic
· TRAFFIC REPORT 




Attachment B
Complaint to the ACMA dated 12 December 2017:
On Thursday, May 25th, 2017 our 22 year old son was killed in a road accident […]. We were not notified by the police till approx 5.45pm.

My husband saw the Ten Eyewitness News at 5 pm, he saw the accident and our son's body and motorcycle lying on the road during the news bulletin. For a family to find out such tragic and horrific news on the TV has caused irreversible harm and distress to many members of our family.

Why are news shows allowed to telecast fatal accidents before the family has been notified. Not good enough.


Attachment C
Licensee submission to the ACMA dated 11 January 2018:
Network Ten expresses its deepest condolences to the complainant and her family for their loss.

[…]

The program did not contain a specific news story on the tragic incident but provided two live traffic reports. 

The traffic reports were supplied by the Australian Traffic Network (ATN). ATN is the Australian division of The Global Traffic Network, which is the leading provider of custom traffic reports to radio and television stations. ATN supplies traffic reports to several media organisations include the Nine Network, Seven Network and Southern Cross Austereo and is well experienced in providing appropriate content. In order to source the most accurate and up-to-date traffic intelligence, ATN works alongside the roads and emergency authorities on a daily basis.

Network Ten has protocols in place with ATN to ensure inappropriate content is not provided during its traffic reports. 

The reports did not name the victim. Aerial footage of the scene of the crash was shown in long shot from the traffic chopper and lacked visual clarity. It was not possible to clearly see the motorcycle in question, nor any identifying images of the deceased. Nor was it possible to see any identifying features like vehicle number plates, clothing or other personal possessions. 

The reports were not sensationalised or given gratuitous emphasis but rather were matter-of-fact and non-detailed with regard to the accident itself. The reports provided important information about the current traffic conditions in the public interest. 

The newsreader introduced the first live update by stating the traffic reporter was “over a horrible accident in Ivanhoe”. While a direct warning was not provided, the introduction signalled the nature of the incident in question to viewers. Similarly, the newsreader crossed to the second live traffic update by referring to the “motorbike fatality” in Ivanhoe. 

To the extent that images of dead bodies or people who were seriously wounded may have been visible, we submit that due regard for the feelings of relatives and viewers was taken in broadcasting the images included in the reports, taking into account the relevant public interest.
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