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Investigation report no. BI-339
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Derwent Valley Community Radio Inc

	Station
	TYGA FM

	Type of service
	Temporary Community Radio

	Name of program
	Top 40 Country

	Dates of broadcast
	7 October 2017 and 14 October 2017

	Relevant legislation
	Paragraph 9(1)(b) of Schedule 2 to Part 5 of the Broadcasting Services Act 1992

	Finding
	· Breach of paragraph 9(1)(b) [prohibition on broadcast of advertisements] in relation to the broadcast of 7 October 2017; and
· No breach of paragraph 9(1)(b) [prohibition on broadcast of advertisements] in relation to the broadcast of 14 October 2017.

	Date finalised
	18 January 2018





Background
On 31 October 2017, the Australian Communications and Media Authority (the ACMA) commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into the program, Top 40 Country, broadcast between 9am and 1pm on 7 October 2017 and 14 October 2017 by Derwent Valley Community Radio Inc.
The ACMA received a complaint on 27 October 2017, alleging that the presenter of the program made numerous references to the Tasmanian Independent Country Music Awards (TICMA), which amounted to advertising. The complainant alleged that TICMA's ABN is registered to the presenter, who is broadcasting advertisements about his business.
The ACMA has investigated the licensee’s compliance with paragraph 9(1)(b) of Schedule 2 to Part 5 of the BSA.
The program
Top 40 Country is a music-style program, described on the station website as:
[...] 4 hours of the best in country music as [presenter] counts down the top 40 country music charts.[footnoteRef:1]  [1:  http://www.tygafm.org.au/?page_id=216, accessed on 17 November 2017.] 

On 7 October 2017, the presenter provided information about two country music events being held in Tasmania, one of which was TICMA. A transcript of the broadcast is at Attachment A.
On 14 October 2017, a segment of the program involved an interview with a country music artist who was to perform at TICMA. A transcript of the broadcast is at Attachment B.
Assessment and submissions
This investigation has taken into account the complaint (at Attachment C), received by the ACMA on 27 October 2017, and a submission from the licensee (at Attachment D), received by the ACMA on 16 November 2017. Other sources (such as quotes from the relevant broadcasts) are identified where they appear in the report.
As the program is four hours in duration, the ACMA selected an hour of broadcast on each of the days for assessment (9am – 10am on 7 October 2017 and 11am – 12pm on 14 October 2017).
Issue 1: Did the licensee broadcast advertisements?
Relevant provisions of the Broadcasting Services Act 1992
The ACMA has investigated the broadcasts against the following provisions of Schedule 2 to the BSA:
[bookmark: _Toc417552681]Schedule 2 - Standard conditions	Part 1 – Interpretation
2 Interpretation—certain things do not amount to broadcasting of advertisements
(1) 	For the purposes of this Schedule (other than paragraphs 7(1)(a), 8(1)(a), 9(1)(a), 10(1)(a) and 11(1)(a)), a person is not taken to broadcast an advertisement if:
(a) 	the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and
(b) 	the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
(2)	For the purposes of this Schedule (other than paragraph 9(1)(a)), the broadcasting by a community broadcasting licensee of:
(a) 	community information material or community promotional material; or
(b) 	a sponsorship announcement that acknowledges financial support by a person of the licensee or of a program broadcast on a service provided under the licence, whether or not the announcement:
(i)	specifies the name and address of, and a description of the general nature of any business or undertaking carried on by the person; or
(ii)	promotes activities, events, products, services or programs of the person; or
(c) 	material that announces or promotes a service provided under the licence, including material (whether by way of the announcement or promotion of activities, events, products, services or otherwise) that is likely to induce public support, whether financially or otherwise, or to make use of, the service or services provided under the licence;
is not taken to be the broadcasting of an advertisement.
	[…]
[bookmark: _Toc417552704]Part 5 - Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(1) 	Each community broadcasting licence is subject to the following conditions:
[…]
(b) 	the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause;
Finding

The licensee breached paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the broadcast of Top 40 Country on 7 October 2017.

The licensee did not breach paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the broadcast of Top 40 Country on 14 October 2017.

Reasons

Under paragraph 9(1)(b) of Schedule 2 to the BSA, community broadcasting licensees are prohibited from broadcasting advertisements.
The BSA does not provide a definition for an ‘advertisement’. However, the ACMA’s Community Broadcasting Sponsorship Guidelines 2008 state:[footnoteRef:2] [2:  Community Broadcasting Sponsorship Guidelines 2008, p3.] 

In investigating complaints, the ACMA has previously had regard to the following:
· The High Court’s consideration of the meaning of the term ‘advertising’ in the context of the former Broadcasting Act 1942:
It would seem to be used in a broad general sense which would encompass a broadcast or telecast of material ‘designed or calculated to draw public attention’ to something … regardless of whether the broadcast or telecast ‘serves a purpose other than that of advertising’.[footnoteRef:3] [3:  Australian Capital Television Pty Ltd and the State of New South Wales v The Commonwealth (1992) 177 CLR 106 at 166.] 

· The plain English definition in the Macquarie Dictionary (Fourth Edition), which defines ‘advertisement’ as follows:
Advertisement: noun any device or public announcement, as a printed notice in a newspaper, a commercial film on television, a neon sign, etc., designed to attract public attention, bring in custom, etc.
Accordingly, an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.
Subclauses 2(1) and 2(2) of Schedule 2 to the BSA provide a number of exemptions to the general prohibition on the broadcast of advertisements by a community broadcasting licensee.
This means that a broadcast may contain material that has the characteristics of an advertisement – that is, the material ‘promotes products or services’ – however, the Schedule 2 exemptions may apply, such that the material is not considered to be an advertisement for the purposes of the prohibition at paragraph 9(1)(b).
In determining whether a licensee has breached the licence condition prohibiting the broadcast of advertisements, the ACMA must consider:
· whether the material broadcast was of an advertising character; and, if so
· whether any of the exemptions at subclauses 2(1) and 2(2) apply.
In assessing a broadcast, the ACMA considers the material from the viewpoint of an ‘ordinary reasonable’ person. Australian courts have considered an ‘ordinary reasonable’ person to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:4] [4:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

In this regard, the ACMA considers the natural, ordinary meaning of the language, context, tenor, tone, and any inferences that may be drawn from the material.
1. Top 40 Country broadcast on 7 October 2017
On 7 October 2017, the licensee broadcast information about TICMA during the Top 40 Country program.
Was the material broadcast of an advertising character?
The material broadcast was of an advertising character because it promoted TICMA and provided information on how tickets for the event could be obtained.


Are any of the exemptions applicable to the material broadcast?
Subclause 2(1) – was the broadcast accidental or incidental?
Subclause 2(1) contains two elements, both of which are to be satisfied for the exemption to apply. The first of these elements (paragraph 2(1)(a)) requires that the material of an advertising character be broadcast as an accidental or incidental accompaniment to the broadcast of other matter.
As stated in the ACMA’s Community Broadcasting Sponsorship Guidelines 2008:[footnoteRef:5] [5:  ACMA Community broadcasting Sponsorship Guidelines 2008, p5.] 

There is no definition of the term ‘accidental’ in the Act. In the past, the ACMA has used the ordinary meaning of the word.
The Macquarie Dictionary (Fourth Edition) defines ‘accidental’ as:
accidental: adjective happening by chance or accident, or unexpectedly.
Advertising material may be an ‘accidental accompaniment’ to the broadcast of other matter only if it was broadcast by the licensee:
· by mere chance, or
· casually, without being planned.
If the broadcast of the advertising material is deliberate, or due to some arrangement or understanding, it would not be ‘accidental’.
The references to TICMA were not made casually, without being planned. As submitted by the licensee, it ‘was quite happy to play it as a community announcement but at [the presenter’s] request, it was played as a paid sponsorship announcement’. Given this arrangement and understanding, the broadcast about TICMA was not accidental to the broadcast of other matter.
Accordingly, the ACMA has considered whether the references to TICMA in the broadcast were an incidental accompaniment to the broadcast of other matter.
The ACMA’s Community Broadcasting Sponsorship Guidelines 2008 state:
Advertising material may be an ‘incidental accompaniment’ to the broadcast of other matter only if a reference to a product, service or organisation was secondary to the subject of the broadcast or occurred as a minor part of the broadcast. This may include casual reference to a product or service where that type of casual reference is likely to occur in the context of a discussion of some other thing.[footnoteRef:6] [6:  ACMA Community broadcasting Sponsorship Guidelines 2008, p7.] 

It is noted that the broadcast of 7 October 2017 contained the following:
· A discussion of TICMA, including the date of the event, comprising 1 minute 34 seconds of one hour of the program.
· The presenter noting that there were ‘very few tickets left’ and providing details of the website where tickets could be purchased.
· References to Australian and overseas artists who were to perform at the event.
It is considered that the discussion and comments about TICMA were not secondary to the subject of the broadcast, that is, a program about the top 40 in country music. The references to TICMA and the artists were not casual, but made deliberately to attract listeners to the event. As such, the discussion and comments about TICMA were not broadcast as an incidental accompaniment to the broadcast of other matter.
Accordingly, as the first element at subclause 2(1) does not apply, it is not necessary to consider the second element of this exemption.
Paragraph 2(2)(a) – was the broadcast community information or community promotional material
As stated in the ACMA’s Community Broadcasting Sponsorship Guidelines 2008:[footnoteRef:7] [7:  ACMA Community broadcasting Sponsorship Guidelines 2008, pp13-14.] 

Any broadcast that provides information about community events or promotes community services (that is, community service announcements or CSAs) may fall into this category. Usually, licensees receive no payment for the broadcast of this type of material and therefore they do not need to be tagged.
The broadcast provided information about TICMA and the licensee received payment for the broadcast of sponsorship announcements about TICMA. As such, the broadcast about TICMA was not community information or community promotional material. In this regard, it is noted that examples of community information and community promotional material in the Guidelines refer to material about an appeal by a registered charity, or a non-profit or volunteer group.
Paragraph 2(2)(b) – was the broadcast a sponsorship announcement?
As submitted by the licensee:
Also I have attached a recording of the paid sponsorship announcement for the TICMA awards which was played on TYGA FM. TYGA was quite happy to play it as a community announcement but at [the presenter]’s request, it was played as a paid sponsorship announcement. I believe this was to avoid the perception of a conflict of interest, as [the presenter] was one of the organizers of the event, as well as the host of Top 40 Country.
As announcements about TICMA were subject to a sponsorship arrangement between the licensee and TICMA, references to the event should have acknowledged payment and the duration included in the five-minute per hour calculation for sponsorship announcements. However, this was not done in the case of references to TICMA during the broadcast of 7 October 2017 and, as such, the broadcast about TICMA was not a sponsorship announcement.
Paragraph 2(2)(c) – did the broadcast promote the service or a program provided under the licence?
The ACMA’s Community Broadcasting Sponsorship Guidelines 2008 state:
This [station promotions] includes any material that is likely to encourage the public to give support (financial or otherwise) to, or to make use of, the community broadcasting service. This could be by way of announcement or promotion of events, products or services associated with the station but cannot be for a third party’s goods or service.
This material does not require a tag. However, where payment in cash or kind, is received, the material must be counted towards the hourly sponsorship limit.
[…]
A sponsor is an individual or organisation who provides payment in cash or in kind to a community broadcasting licensee or a program provided under the service. This could be by way of a cash donation or contribution of goods or services that would otherwise be an expense for the licensee in operating the service. The key feature of a sponsorship announcement is its acknowledgment of the financial or in-kind support given by a sponsor to a community broadcasting licensee or a program provided under the service.
The broadcast about TICMA promoted the event and did not promote the licensee’s service or the Top 40 Country program provided by the service. 
As none of the exemptions at subclauses 2(1) and 2(2) of Schedule 2 to the BSA is applicable to the broadcast about TICMA on 7 October 2017, the licensee broadcast an advertisement, in breach of paragraph 9(1)(b) of Schedule 2 to the BSA.
In its submission received by the ACMA on 15 January 2018, the licensee accepted that any mention of the event that included information about where to buy tickets should have been appropriately tagged, given the existing sponsorship agreement. 
The licensee indicated that its program policy has been amended to ‘clarify to presenters that any, even casual, mention of a station sponsor should acknowledge that they are a station sponsor’. 
The ACMA accepts the licensee’s action in this instance, noting that it is the first breach of this licence condition.
2. Top 40 Country broadcast on 14 October 2017
On 14 October 2017, the licensee broadcast an interview with a country music artist during the Top 40 Country program, which included references to his attendance at TICMA.
The complainant was concerned by advertisements of TICMA during the broadcast of 14 October 2017. However, the interview of 17 minutes 57 seconds included a discussion of TICMA comprising 1 minute 57 seconds. The remaining 15 minutes were focused specifically on the country music artist’s tour of the US. At the end of the interview, the presenter mentioned the venue for TICMA and that there were only a few tickets left.
Was the material broadcast of an advertising character?
The material broadcast was of an advertising character because it promoted TICMA during an interview with a country music artist who was to attend TICMA.
Are any of the exemptions applicable to the material broadcast?
Subclause 2(1) – was the broadcast accidental or incidental?
The references to TICMA were not made casually, without being planned. The interview with the country music artist was arranged, in the context of his attending TICMA. As such, mentions of TICMA during the interview were integral to the broadcast and they were not an accidental accompaniment to the broadcast of the interview.
However, the mentions of TICMA during the interview were passing references and secondary to the subject of the broadcast, that is, the interview. As the casual references about TICMA formed a minor part of the interview, it is considered that they were broadcast as an incidental accompaniment to the broadcast of other matter.
Accordingly, the first element of subclause 2(1) is met, however, the second element of this exemption must also be satisfied for a no-breach finding to be made. The second element relates to the licensee not receiving payment for broadcasting the advertising matter.
As noted earlier, the licensee submitted that it had received payment for the broadcast of sponsorship announcements about TICMA. However, it is noted that TICMA, while a sponsor of the licensee, is not a sponsor of the Top 40 Country program, which includes the interview with the country music artist. As such, it is considered that the licensee did not receive payment or other valuable consideration for broadcasting the passing references to TICMA in this instance.
As the exemption at subclause 2(1) is applicable to the broadcast in this instance, it is not necessary to consider the application of the exemptions at subclause 2(2). Accordingly the licensee did not breach paragraph 9(1)(b) of Schedule 2 to the BSA, as it did broadcast an advertisement during the interview on 14 October 2017.
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Attachment A
Transcript of relevant segments broadcast between 9am and 10am on 7 October 2017
Presenter: And a top of the good morning to you, it’s 23 minutes to 10, you are listening to Top 40 Country on this Saturday morning. I hope you are waking up to a nice fine day, a little overcast outside, but we’ll have a look at the full weather forecast for you very shortly. Meanwhile, you’ve been hearing Lee Kernaghan and ‘Special Guest’ from that award winning album of his ‘The Unbearable Price of War’, Bradley Gilbert ‘Stone Cold Sober’. Well you might be this morning, but how about a little bit later on when we do the party show when quite a few aren’t so sober then. Travis Collins ‘Curves’ then The Pigs ‘My Happiness’. Ally Cook, who is coming to Tasmania ‘No Phone, No Mail, No Internet’. Adam Exley Band ‘Wheels’ and James Blundell ‘When The Lights Go Out.
[…]
Presenter: Well, what have we got coming up a little later on? We’re gonna have the official Tassie Top 30 country countdown. We’ve got two very special guests we’ll be talking to a little bit later on this morning and everyone’s gearing up for two big country music events that are coming up in Tassie over the next few weeks. Firstly, on the 14th October, the Kempton Country Music Muster. Now that’s featuring Gina Tims, Ian Burns, Kylie Adams-Collier, Bernie Bruce, Nigel Kemp, The Greek Gal Band. Now, it’s being held at the recreational ground in Kempton, gates will open at 11 o’clock and it’s a great fundraiser there for the midlands, our great friends there at 97.1FM. A good fundraiser for them, so get along and support it if you love your country music. Very special guest artist dropping in, he’s going to be singing some songs. Jade Hurley will be performing.
[…]
Presenter: But if you can’t get to the Kempton Country Music Muster, maybe you can get to the Tasmanian Independent Country Music Awards the week after, the 21st. There is only very few tickets left, so if you want to get along and enjoy a great event, 20 international and local artists all performing live on stage. You can go to the TICMA.com.au website for more details and that’ll get you across to the website if you want to buy a ticket. Jade Hurley will be there, The Singing Kettles, Nick Cook, Gene Stafford, who is suffering an ear and throat infection at the moment, so fingers crossed Gene can shrug that off by the 21st and, of course, coming as well, the man who featured in The Buddy Holly Story. He played Ritchie Valens, the very talented Danny Stain will be coming down. He’s currently doing a Johnny Cash show around the country at the moment. The long and short of it, our very own Glenn D will be there, Dale Duncan, one of the best bush balladeers in the country and one of the most up and coming promising country rock performers in Australia. Jay Slansky and Chris Williams will be there, as well as Debbie Parry. There’s just a whole lot more, Michelle Walker is coming, Destiny. Need I say no more, go to the website, have a look, see what talent is on show and you might think, “oh, we’re not doing anything that night, we’ll just come along”. Keeping you up to date with everything that is happening country, this is Top 40 Country with Nig, good morning.


Attachment B
Transcript of relevant segments broadcast between 11am and 12pm on 14 October 2017
Presenter: There we go the brand new one for Drew McAlister, the self-titled track from his album, Coming Your Way. And Don Allen, ‘Better in Heaven’. And Don Allen just had a very successful tour of the United States, especially around Nashville. We’re going to be talking to Don Allen very shortly, right after this break, and we’re going to find out how that trip really went in Nashville and some of the exciting people that Don Allen got to meet and play with on stage.
[…]
Presenter: And welcome back to Top 40 Country, on the line as promised is Don Allen, who’s just come back, probably still a bit jet-lagged actually from Nashville, and he did get to meet a lot of famous people. So we’re going to find out who he met and how he went in Nashville, cos he is working on a new album as well. Don Allen, welcome to Top 40 Country.
Don Allen (DA): G’day [presenter], how are we all going down there?
Presenter: Oh we are fine, beautiful weather down here at the moment, summer has finally arrived.
DA: Oh that’s incredible because it’s a bit overcast and rain expected here today. So yeah, that’s good to know, can’t wait to get down there.
Presenter: So you’ve just gone down to Nashville and through the United States, what did you do and certainly some of the posts you put up, you met some really nice people and got to perform on stage with a few.
DA: Every time I go there, it just gets better and better. This time, I actually took my guitarist with me, Allen Percy, came over with me also. So we flew into Los Angeles and I got a vehicle from Los Angeles and drove through to Vegas. Luckily we weren’t at Vegas when the huge shooting happened because we would’ve been at that show definitely if we were there, but my angels were looking after me. It was so terrible. So yeah, went to Vegas and then we went up to Grand Canyon and had a look at that and it was just something else. […]
Presenter: […] This time next Saturday, we’ll be warming up for the Tasmanian Independent Country Music Awards at the Launceston Country Club. Don Allen will be performing live on stage. There’s just a few tickets left. It’s gonna be a packed house and a lot of people are waiting for you to perform Don, they fell in love with you last year at the Derwent Entertainment Centre here in Hobart and they are travelling all the way from different parts of the state to see you perform. You have so many admirers and fans here in Tassie. The showroom at the country club is just a magnificent venue: the sound, the lighting etcetera, and the auditorium where people sit is just amazing. It’s going to be one massive show and we are looking forward to Don Allen. Have you worked out what songs you are going to sing yet, Don?
DA: No I haven’t [presenter], but obviously we’ve gotta do ‘Better in Heaven’ for sure.


Attachment C
Complaint to the ACMA dated 27 October 2017
On each of the dates in question between the times of 9:00am and 1:00pm the station was broadcasting advertisements for an event to be held on 21 October. The event was the Tasmanian Independent Country Music Awards and at face value you would think the station was promoting the event of a non-profit organisation. Upon further examination I determined that the announcer was actually promoting their own registered business. The Tasmanian Independent Country Music Awards website is located at www.ticma.com.au. The website features the ABN 75 568 264 491 at the bottom of the page. I looked the ABN up on the Australian Business Register and found it was business name of one [presenter], the announcer in question. Not only is the station in breach of its licence condition broadcasting advertising but it is actually arrogant enough to broadcast advertising of their own announcer's business!


Attachment D
Licensee’s submission dated 16 November 2017
Please find attached the requested log files for:
> a recording of an hour (9am to 10am) of the program Top 40 Country, broadcast on 7/10/2017;
> a recording of an hour (1lam to 12pm) of the program Top 40 Country, broadcast on 14/10/2017.
Also, I have attached a recording of the paid sponsorship announcement for the TICMA awards which was played on TYGA FM.
TYGA was quite happy to play it as a community announcement but at [the presenter]’s request, it was played as a paid sponsorship announcement. I believe this was to avoid the perception of a conflict of interest, as [the presenter] was one of the organizers of the event, as well as the host of Top 40 Country.
[The presenter] is quite involved with state and national country awards and is a judge for the Brumby Awards in Tamworth as well as the Golden Guitar Awards - also the Medallion Awards which is chosen by the media.
[The presenter]’s involvement with all these activities is as an unpaid volunteer.
When listening to the recordings, I didn't think the mention of the TICMA awards was excessive and was part of a broader feature on country music events in general, both state and national.
The following information has been supplied by [the presenter]: The TICMA awards were a community event done in conjunction with other community radio stations in Tasmania, to promote new country music talent with an emphasis on Tasmanian artists. The event received sponsorship from both the Tasmanian state government and support from individual state and federal politicians - among the contributors were Will Hodgman, Rebecca White, Brian Mitchell and Jacqui Lambie, as well as a $750 grant from the Tasmanian government. All the artists performed for free except Jade Hurley who received a token amount to subsidize his air travel expenses. The Country Club of Tasmania in Launceston supplied the venue and accommodation for the artists at a token rate. Other stations who were either involved and/or promoted the event as a community announcement were Coast FM, City Park Radio, Tamar Valley FM, Mid FM and Way FM.
TYGA FM has never been the subject of a complaint before but please be assured that we consider this a learning experience, rather than any sort of imposition. If we have made an error in judgement which has caused us to infringe upon the legislation, we are keen to learn and rectify the error going forward.
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