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Telecommunications (Consumer Protection and Service Standards) Act 1999

GUIDE TO THE TELECOMMUNICATIONS (CUSTOMER SERVICE GUARANTEE) STANDARD 2000 (No. 2) as amended 
(Issue No.1 of 2004)

Introduction

(1)
The purpose of this guide is to provide assistance to carriage service providers in understanding the requirements under the Telecommunications (Customer Service Guarantee) Standard 2000 (No. 2) (the Standard).  The Standard takes into account amendments up to the Telecommunications (Customer Service Guarantee) Amendment Standard 2006 (No. 1).
(2)
This guide should be read in conjunction with Part 5 of the Telecommunications (Consumer Protection and Service Standards) Act 1999 (the Act) and the following Directions from the Minister for Communications, Information Technology and the Arts (the Minister):

· the Telecommunications (Customer Service Guarantee) Direction No. 1 of 1999 (the 1999 Direction);
· the Telecommunications (Customer Service Guarantee) Direction No. 1 of 1999 (Amendment No. 1 of 2001) (the 2001 Direction); 

· the Telecommunications (Customer Service Guarantee) Direction No. 1 of 1999 (Amendment No. 1 of 2003) (the 2003 Direction); 
·  the Telecommunications (Customer Service Guarantee) Direction No1 of 1999 (Amendment No.1 of 2006) (the 2006 Direction)
Reference should also be made to the Telecommunications Act 1997.

(3)
Expressions used in this guide have the same meaning as in the Standard.

Foreword

(4)
The former Australian Communications Authority (ACA) made the Standard under subsection 115(1) of the Act.  This performance standard is based on Directions from the Minister.  

(5)
The Standard sets minimum performance requirements for carriage service providers about:

· the making of arrangements with customers for connection and fault rectification; the period taken to connect or rectify a fault or service difficulty; and 

· the keeping of appointments to make such connections and rectifications.

Under subsection 116(1) of the Act, carriage service providers that contravene the Standard are liable to pay damages to affected customers.  The damages payable for contravention of the Standard are set out in Schedule 2 of the Standard.

(6)
The Customer Service Guarantee (CSG) scheme has been in place since 1 January 1998.  The scheme is intended to guard against poor service in certain important areas and to compensate customers where performance requirements in those areas are not met.  The damages payable for a contravention of the Standard are intended to provide carriage service providers with an incentive to meet the minimum performance requirements set out in the Standard.

Key concepts

Specified service

(7)
A 'specified service' is defined in section 4 of the Standard to mean:

(a)
a 'CSG service'; or

(b)
an 'enhanced call handing feature'.

CSG service

(8)
A 'CSG service' is defined in section 4 of the Standard to mean an ‘eligible telephone service’ supplied by a carriage service provider (including a reseller) to a customer of the provider, but does not include:  


(a)
a public mobile telecommunications service; or


(b)
a designated basic rate ISDN service; or

(c)
a satellite service;

unless that service is supplied, or offered to be supplied, to fulfil the universal service obligation specified in paragraph 9(1)(a) of the Act.

Eligible telephone service

(9)
An 'eligible telephone service' is defined in section 4 of the Standard to mean:


(a)
a standard telephone service; or

(b)
a carriage service that would be a standard telephone service but for the fact that it is used for a purpose other than the purpose specified in paragraph 6(1)(a) or (b) of the Act.

(10)
In relation to the definitions of 'CSG service' and 'eligible telephone service', the explanatory statement to the 1999 Direction states that:

The definitions of CSG service, and an eligible telephone service, read together are intended to ensure that the CSG Standard applies to a voice grade service, although the service may be used by the customer for other purposes.  The intention of the definition of eligible telephone service is that while the service may be supplied by a carriage service provider for the purposes of voice telephony under paragraph 6(1)(a) or (b) of the Act, it need not be purchased or used by the customer for this purpose - for example, when a customer purchases a second voice grade service for the purpose of connecting to an Internet service provider or for facsimile.  However, a fault or service difficulty in using the service for a purpose other than that intended by the carriage service provider should not be a fault or service difficulty for the purpose of the CSG.
Standard telephone service
(11)
The 'standard telephone service' is the primary component of the services falling within the scope of the Standard.  The term has the same meaning as in section 6 of the Act and does not include customer equipment.  The Standard is not intended to cover customer equipment, customer cabling or payphones.

Enhanced call handling feature

(12)
An 'enhanced call handling feature' is defined in section 4 of the Standard to mean any of the following features when activated by a carriage service provider:

· call waiting (enabling a customer to receive a second call on a telephone service while engaged on a call);
· call forwarding (causing a call directed to a number to be redirected to a stored number);
· call barring (enabling a customer to control access to some, or all, network numbers before a call is established), but not a call barring option that a carriage service provider programs into its network;
· calling number display (enabling a customer to identify the number of a calling party); and
· calling number display blocking (enabling a customer to prevent the display of his or her number to a called party).

Fault or service difficulty

(13)
A ’fault or service difficulty’ in relation to a specified service is defined in section 4 of the Standard to mean any of the following:

(a)
the absence of a dial or ring tone; or

(b)
inability to make or receive calls; or

(c)
disruption to communications because of excessive interference levels; or

(d)
repetition of service cut offs; or

(e)
another condition that makes the service wholly or partly unusable; or

(f)
if the service includes an enhanced call handling feature—the feature is not operative.

Customer
(14)
A 'customer' is defined in section 4 of the Standard to mean:

(a)
a customer of a carriage service provider; or
(b)
a person who requests, or has requested, the connection of a specified service;
but does not include a carrier or a carriage service provider.

Commencement of the Standard 

(15)
The Standard commenced on 7 July 2000, with the most recent amendment taking effect from 31 October 2006.  The Determination commenced on 11 April 2002.

Scope of the Standard

Carriage service providers must be supplying or offering to supply specified services at location

(16)
Subsection 115(2) of the Act provides that the Standard does not apply to a carriage service provider in connection with the supply of a specified service at a particular location unless the carriage service provider:

· supplies that specified service at that location; or
· offers to supply that kind of service at that location.

Resellers must comply with the Standard 

(17)
Where a CSG service is supplied by resale, CSG liability to a retail customer lies with the carriage service provider who has the contractual relationship with the customer, even though the liability may ultimately rest with the underlying network provider.  Section 118A of the Act enables a carriage service provider who is liable for a CSG penalty to recover some or all of that penalty from another provider where the acts or omissions of that other provider were wholly or partly the cause of the failure to comply with the Standard.  The term 'reseller' is defined in section 4 of the Standard.

Churn not covered under the Standard
(18)
The Standard is not intended to cover the circumstances where a customer requests to transfer from his or her current carriage service provider to another provider for the supply of a specified service (see subsection 9(5)).  This transfer process is generally referred to in the telecommunications industry as 'churn' and occurs in accordance with operational arrangements agreed to by industry.  A number of these operational arrangements are subject to industry codes registered by ACMA.  ACMA does not consider it appropriate to extend the Standard to areas that are subject to self-regulation.
Exclusion―interim and alternative services

(19)
The Standard does not apply where a carriage service provider offers a customer an interim or alternative service and the customer accepts the supply of the service.
(20)
The Standard also does not apply where the provider has made a reasonable offer to supply a customer with an interim or alternative service and the customer has refused to accept the service. Section 8 incorporates definitions of a “reasonable offer” and “sufficient information” in relation to an interim and alternative service and provides for the length of time a customer may be offered a particular service. Definitions of interim and alternative services are provided under Section 4.
In making this offer, the provider must supply sufficient information to the customer about the functionality and terms and conditions of supply of each service to enable the customer to make an informed judgement about the relative merits of each service, as set out in subsection 8 (3) of the Standard.
Exemption―more than five eligible telephone services

(21)
A carriage service provider who supplies a customer with more than five eligible telephone services at one time is exempt from complying with the Standard in relation to the supply of those services.  A carriage service provider is similarly exempt if it is already supplying a customer with five eligible telephone services and makes arrangements for the supply of additional services to that customer.  These provisions have been included in the Standard because of clause 19 of the 1999 Direction.  The explanatory statement to the 1999 Direction states that:

Clause 19 is intended to limit the CSG to situations where the customer is unlikely to be in a strong bargaining position with the carriage service provider because the services supplied are not large, eg residential and small business customers. The intention is to limit the CSG to where the carriage service provider supplies services that would be equivalent to five or less plain old telephone services on five separate lines.
Other exemptions―including circumstances beyond the control of the provider

(22)
The Standard exempts a carriage service provider from compliance with the Standard to the extent that non-compliance is due to circumstances beyond the control of the provider, or if the provider has grounds for believing that a customer is unable to pay a charge for a service.  In certain circumstances a provider is also exempt to the extent that its non-compliance is a result of maintaining or upgrading a facility or network used to supply a CSG service (see paragraphs 63 and 64).

(23)
The Standard also includes a temporary exemption scheme which enables a carriage service provider with a small share in the market for CSG services in a particular geographic area to apply to ACMA for a temporary exemption from complying with the performance standards in that area (see paragraphs 60―62).

Arrangements with customers
(24)
The Standard provides that in its dealings with customers, a carriage service provider must make reasonable efforts to obtain the agreement of the customer―particularly in regard to the connection period and to the rectification period. 
(25)
The Standard requires a carriage service provider to comply with all arrangements made with a customer insofar as it relates to a matter covered by the performance standards outlined in section 5 of the Standard. This includes arrangements entered into with a customer to connect or repair a specified service inside or outside the guaranteed maximum periods set out in the Standard.

Periods in which services must be connected
(26)
Under the Standard, a carriage service provider must, subject to certain exemptions, comply with a request for connection by a customer within the guaranteed maximum connection period.  The Standard provides that the carriage service provider may offer a shorter connection period than the guaranteed maximum connection period and may, in certain circumstances, make arrangements to connect a service after the end of the guaranteed maximum connection period (see paragraph 36, Special Offers,

 below).  These requirements are included in the Standard because of clauses 10 and 11 of the 1999 Direction.  

(27)
The guaranteed maximum connection periods in the Standard are affected by a number of factors—including whether the site already has an in-place connection and the population size of the locality where the service is, or is to be situated.  In determining which guaranteed maximum period a service should be connected within requires an assessment against the following factors:
(a)
whether there is an in-place connection;
(b)
whether the site is in close proximity to available infrastructure; and
(c)
whether there is sufficient capacity in the infrastructure to supply the service.

The guaranteed maximum connection periods are set out in paragraphs 28 to 35 below.  
Site with in-place connection

(28)
Where there is an in-place connection, the guaranteed maximum connection period is 

2 working days after the carriage service provider has received the service request (see Part 2 of Schedule 1).  Part 1 of Schedule 1 of the Standard describes an in-place connection as a connection of a specified service at a site where a previous working CSG service:

(a)
has been cancelled; and
(b)
is available for automatic reconnection or reactivation by a carriage service provider.
In close proximity to available infrastructure
(29)
Part 2 of Schedule 1 of the Standard specifies the guaranteed maximum connection period for a customer if:

(a)
the site at which the customer requests a specified service to be connected is in close proximity to an 'external plant facility' used to supply the service; and
(b)
the facility has sufficient capacity available to supply the service when the request is made (see subsection 9(1)).

External plant facility

(30)
'External plant facility' is defined in section 4 of the Standard to mean a facility that is not located in a telephone exchange and is accessible by a carriage service provider for the purpose of connecting a customer to a standard telephone service.  Section 7 of the Telecommunications Act 1997 defines ‘facility’ as meaning:
(a)
any part of the infrastructure of a telecommunications network; or

(b)
any line, equipment, apparatus, tower, mast, antenna, tunnel, duct, hole, pit, pole or other structure or thing used, or for use, in or in connection with a telecommunications network.

(31)
The definition of external plant facility is intended to capture a facility and or facilities a reseller has access to by virtue of arrangements it may have in place with other carriage service providers.  Where a carriage service provider proposes to use an Unconditioned Local Loop Service (ULLS) to supply a standard telephone service, it is intended that the relevant facility will not be ‘accessible’ by the carriage service provider, until the transfer of the ULLS to the provider has been completed.  

(32)
The connection timeframes for sites that are 'in close proximity to available infrastructure' are set out below.  These timeframes only apply where the customer requests a service to be connected at a site which is in close proximity to external plant facilities and there is sufficient capacity in those facilities to supply the service.  Longer timeframes apply where the site is 'not readily accessible to infrastructure'.
Connection timeframe―in close proximity to available infrastructure
	Location


	Definition of Location
	Time for connection 

	Urban
	Where the site at which a customer requests a service connection is located in an urban centre with a population equal to or greater than 10,000 people.


	Within five (5) working days of the carriage service provider receiving the request.

	Major Rural
	Where the site at which a customer requests a service connection is located in an urban centre or other recognised community grouping with a population between 2,500 and 10,000 people.


	Within ten (10) working days of the carriage service provider receiving the request.

	Minor Rural
	Where the site at which a customer requests a service connection is located in an urban centre, locality or other recognised community grouping with a population greater than 200 but not more than 2,500 people.


	Within fifteen (15) working days of the carriage service provider receiving the request.



	Remote
	Where the site at which a customer requests a service connection is not located in an urban or rural area.


	Within fifteen (15) working days of the carriage service provider receiving the request.


Not readily accessible to infrastructure 
(33)
Where the site at which the service connection is requested is not in close proximity to available infrastructure, the guaranteed maximum connection period is in accordance with an approved standard marketing plan for a primary universal service area in respect of a service obligation for which the service is to be supplied (see subsection 9(2)).  Universal service providers are required to lodge standard marketing plans and policy statements which must be approved by ACMA.  Telstra is currently the sole national universal service provider, although additional universal service providers may be declared in the future.
(34)
Telstra’s standard marketing plan was approved by ACMA on 30 October 2001, with a number of variations approved on 16 September 2002 and 21 January 2004 respectively.  The guaranteed maximum connection periods contained in that plan for sites that are not in close proximity to available infrastructure are summarised below.

Connection timeframes―not readily accessible to infrastructure
	Location


	Time for connection

	All
	Within one (1) month (equivalent to twenty (20) working days) from the date of application.



(35)
In Telstra's Standard Marketing Plan 'not readily accessible to infrastructure' is described as meaning where the site is not readily accessible to telephone network infrastructure that Telstra can use (for example, no local telephone exchange, no main cables, no distribution cables, no radio distribution systems or no lead-ins), or where the telephone network infrastructure exists but has insufficient capacity available (for example, no spare distribution cables or network element(s) have been reallocated or moved).

Special offers

(36)
The Standard provides that customers may agree to accept an offer from a carriage service provider that specifies a connection date after the end of the guaranteed maximum connection period providing the special offer complies with certain consumer safeguards.  This requirement results from subsection 11(3) of the 1999 Direction. The consumer safeguards that a carriage service provider must comply with when making a special offer to customers are set out in paragraph 10(2)(b) of the Standard.  The Standard is intended to ensure that, as far as possible, carriage service providers are allowed to initiate service offerings that provide significant benefit to customers.

Period in which faults or service difficulties must be rectified

(37)
Under the Standard, a carriage service provider must, subject to certain exemptions, rectify a fault or service difficulty within the guaranteed maximum rectification period.  The Standard provides that arrangements to rectify a fault or service difficulty for a customer may provide for rectification in a period that is shorter than the guaranteed maximum rectification period.  Arrangements to rectify a fault or service difficulty may also provide for rectification in a period that is longer than the maximum period but only if the customer wants the fault or service difficulty rectified on a day outside the maximum period.  These provisions result from subclause 12(5) and clause 15 of the 1999 Direction.  Pages 5 and 6 of the explanatory statement to the 1999 Direction provide further clarification regarding these provisions.
(38)
The guaranteed maximum rectification periods described in Part 2, Division 3 of the Standard, by location, are:

Fault rectification timeframes 
	Location


	Definition of Location
	Time for rectification 

	Urban
	Where the site at which a specified service is supplied is located in an urban centre with a population equal to or greater than 10,000 people. 
	End of the first full working day after receipt of customer report about the fault or service difficulty (for example, a fault reported during normal working hours on Monday must be repaired by midnight Tuesday).


	Rural 
	Where the site at which a specified service is supplied is located in an urban centre, locality or recognised community grouping with a population between 200 and 10,000 people.


	End of the second full working day after the day on which the fault or service difficulty was reported.(


	Remote
	Where the site at which a specified service is supplied is not located in an urban or rural area.

	End of the third full working day after the day on which the fault or service difficulty was reported. (


Note: ( In certain circumstances (for example, where the fault can be rectified without the carriage service provider attending the customer's premises) the time for rectification is before the end of the first full working day after receipt of the customer report; for more information see paragraph 42 of this guide.
Disconnection by administrative error or where fault or service difficulty can be repaired without plant work

(39)
Where a specified service in a rural or remote location has been disconnected by the carriage service provider as a result of an administrative error, or where a fault can be rectified without plant work or the provider attending the customer’s premises, the guaranteed maximum rectification period is the end of the first working day following receipt of a customer report (see subsection 13(1).  These fault rectification standards result from subclauses 13(2) and (3) of the 1999 Direction.  An additional safeguard for customers in rural and remote areas is that the maximum rectification period begins from the time the fault is reported irrespective of whether the customer reports the fault or whether the fault is reported on the customer's behalf.

Reports by carriage service providers of faults etc.

(40)
The Standard places requirements on a carriage service provider (the first provider) if a fault or service difficulty reported to it, or detected by it, is found to be in the network of another provider (the second provider).  As soon as practicable after the first provider becomes aware of the fault or service difficulty in the second provider’s network, the first provider must report the fault or service difficulty to the second provider (section 14).  This provision results from clause 14 of the 1999 Direction.  

Appointments
(41)
The Standard sets minimum performance requirements relating to the making and changing of appointments to meet customers for the purposes of connecting or repairing a fault or service difficulty.  These requirements, together with the criteria for determining whether an appointment has been kept, are set out in Division 4 of the Standard.

Making and changing appointments

(42)
Under the Standard, a carriage service provider may only offer to meet a customer:

· for a particular time of day; or
· between two particular times of day that are not more than five hours apart.

(43)
A carriage service provider or a customer is allowed to change an appointment by giving reasonable notice of the change or by obtaining agreement to it.  The Standard provides that reasonable notice is no less than 24 hours.  The site that is proposed for an appointment must be convenient for the customer and the carriage service provider.

Criteria for determining whether an appointment is kept

(44)
The Standard sets out the criteria for determining whether an appointment has been kept.  The criteria include a range of grace periods for carriage service providers to attend appointments.  These periods vary according to the length of the appointment period offered and, in minor rural and remote areas, whether the provider is required to travel a long distance to attend the site. 

(45)
The following table summarises the range of appointment periods that can be offered under the Standard and the corresponding grace period. 

	Appointment period offered to customers 
	Grace period 

	Not more than 4 hours. 
	15 minutes

	More than 4 hours but not more than 5 hours
	0( minutes


Note ( The standard allows for a 45-minute grace period if the carriage service provider is required to travel a long distance to attend an appointment at a site located in a community that has a population equal to or less than 2,500 people.

Cooperation by customers

(46)
Subsection 8 (4) of the Standard sets out those matters that regard must be had to in determining whether a carriage service provider has contravened the Standard in relation to the making of an arrangement or an appointment with a customer.  It sets out that regard must be had to whether the customer:

· requested the carriage service provider in good faith to connect the specified service or rectify the fault or service difficulty;

· unreasonably withheld agreement to arrangements, or a proposed appointment;

· missed an appointment with the provider without giving reasonable notice; and

· unreasonably refused permission to the provider to enter a site.

(47)
Subsection 8 (4) results from the 1999 Direction.  Further information regarding this provision is contained on page 4 of the explanatory statement to the 1999 Direction.

Exemptions

Circumstances beyond the control of the provider

(48)
Section 22 provides for the exemption of carriage service provider from the Standard due to circumstances beyond the control of the carriage service provider. This includes where a carriage service provider needs to move staff or equipment to an area affected by circumstances beyond its control. Examples of such circumstances are outlined under the section and include damage to a facility not caused by the carriage service provider, a natural disaster, or extreme weather conditions. Events defined as extreme weather conditions are provided at Schedule 3 of the Standard and include large hail, heavy rainfall, flash flooding, hazardous winds, lightening, blizzards, tornadoes, large waves and storm tides. An exemption will only be available to the carriage service provider if it complies with notification requirements in either subsection 23 or 24 of the Standard. 
Exemption does not apply in situations where non-compliance is due to another provider

(49)   Subsection 22(3) of the Standard provides that a carriage service provider (the first provider) is not exempt from compliance with the Standard to the extent that the first provider's non-compliance is due wholly or partly to acts or omissions of another carriage service provider (the second provider), and the exemption is not applicable to the second provider. 
 (50)
Section 22A provides that an exemption is considered provisional until the CSP complies with notification requirements under section 23 or 24 of the Standard. At such time as the notification requirements are met, the exemption is no longer provisional and is taken to have started on the day the provisional exemption started. A provisional exemption starts when the provider first seeks to rely on the exemption, usually the first day of the period of time for which the exemption will exist.  The exemption ceases to be available and will be taken to have never been available should the provider fail to comply with the notification requirements. 
Notification of exemptions

(51)
A carriage service provider who proposes to rely on an exemption from compliance with the Standard must either comply with procedures set out in section 23 of the Standard relating to individual notification or comply with the general notification procedures under section 24 of the Standard.  These procedures prescribe the sort of information that a carriage service provider must provide to customers, the Telecommunications Industry Ombudsman (TIO) and ACMA, and the manner in which the information is to be provided, when a carriage service provider is relying on an exemption.

Notice to particular customers (used to advise a small number of customers)

(52)
Subsection 23(1) of the Standard sets out the procedures that need to be followed by a carriage service provider when advising individual customers affected by an exemption.  It is intended that these procedures would be used by a carriage service provider if the exemption only affected a small number of customers.  These procedures require that a carriage service provider must inform its customers by giving each affected customer a written statement including information about the exemption such as the fact that it is available to the provider, the grounds on which it is based, an estimate of the duration (if practicable) and the customer’s entitlement to dispute the exemption. If the exemption relates to extreme weather conditions that cause mass outages, evidence in writing that the extreme weather conditions meet one or more of the criteria specified in Schedule 3 of the Standard is to be provided in the notice by the carriage service provider.
(53)
The written statement must, if practicable, be given to an affected customer no later than  10 working days after the day on which the exemption becomes available to the provider under Section 22 of the Standard if the exemption relates to circumstances mentioned in paragraph 22(2)(e) or (f) of the Standard then the written statement must be given to an affected customer no later than 14 weeks after the day on which the exemption becomes available.  The circumstances mentioned in paragraph 22(2)(e) or (f) of the Standard relate to where the provider is prevented from meeting the standard because it is unable to obtain lawful access to a site or because of the need to comply with other laws.  

Public notification (used to advise a large number of customers)

(54)
Sections 24 and 25 of the Standard set out requirements that must be followed by a carriage service provider when publicly notifying customers, the TIO and ACMA of its reliance on an exemption.  Timeframes are provided for the publication of such notices under sections 24 and 25..  The public notice must, among other things, include information about the specified services to which, and the range of telephone numbers of customers to whom, the exemption relates.  Each event must have a unique numeric or alphanumeric identifier and be published in at least one edition of a daily newspaper that circulates in the area(s) where the affected customers usually reside. 
Section 25 provides for when information will be taken to have been provided to meet the notification requirement for carriage service providers claiming an exemption for extreme weather conditions that cause mass outages of services and restrict rectification or connection activities. Carriage services providers may comply with the requirement to publish evidence by providing on the notice the address of an Internet website from which the evidence is available which substantiates the claim that the weather conditions meet on or more of the criteria in Schedule 3 of the Standard.

Public notice where the CSG service is supplied by resale
(55)
Subsection 24(1)(d) of the Standard requires a carriage service provider that proposes to rely on an exemption to assess which of its resellers has customers likely to be affected if the provider relies on an exemption, and to advise each of those resellers of its reliance on an exemption no later than 9 working days after the first day on which the exemption becomes available to the provider. 
The reseller must take the action required no later than 2 days after the day on which the reseller receives notice from the underlying carrier of its reliance on an exemption. 

This provision aims to ensure that the resellers are not disadvantaged by being unable to rely on an exemption due to lack of notice from a supplier.

(56)
Subsection 24(2) of the Standard sets out the public notice requirements that must be followed in the circumstances where a CSG service is supplied by resale and the reseller proposes to rely on an exemption.  These requirements include:
· the preparation of a public notice;
· a request being made to a publisher to publish the public notice;
· the provision of information to ACMA and the TIO about the exemption; and

· the posting of information about the public notice on the provider’s website.
(57)
The public notice must, among other things, include information about the specified services to which, and the range of telephone numbers of customers to whom, the exemption relates.  Each event must have a unique numeric or alphanumeric identifier and be published in a newspaper.

Procedures in place to ensure compliance 

(58)
Subsection 22(4) of the Standard provides that a carriage service provider is not exempt from compliance with the Standard unless it has procedures in place for the purpose of ensuring that it does not rely on the exemption in circumstances that are not beyond its control.  ACMA suggests that carriage service providers have regard to the principles for the development, implementation and monitoring of effective compliance programs set out in the Australian Standard® Compliance programs AS 3806 – 1998. 
Review and cessation of circumstances on which exemptions based

(59)
Section 27 of the Standard provides that a carriage service provider must review the circumstances (as regularly as practicable) on which an exemption is based to ensure that the estimated duration of the exemption is no longer than necessary.  The Standard also provides that the carriage service provider ceases to be exempt if the circumstances on which the exemption is based cease to apply or, in the case of exemptions mentioned in section 22—when the circumstances are no longer beyond the control of the provider (see section 26).  Consistent with Government policy, these provisions are intended to ensure that exemptions are not open-ended, and only remain in force for the period in which there are circumstances beyond the provider's control that cause non-compliance with the Standard.

Subsection 24(3) requires carriage service providers to provide revised information to ACMA, the TIO and affected resellers if circumstances relating to the exemption change which would subsequently cause information previously provided to be inaccurate or out of date. 

Temporary exemption scheme

(60)
Section 27A of the Standard enables a carriage service provider with a small share of the market for CSG services in a specific geographic area to apply to ACMA for a temporary exemption from compliance with the performance standards in that area.  This is known as the CSG Temporary Exemption Scheme (the Temporary Exemption Scheme).

(61)
All carriage service providers who are not a universal service provider can make an application under the Temporary Exemption Scheme.  ACMA may grant an application for a period of up to five years.  A provider that has been granted an exemption can apply to ACMA to have the exemption renewed for a further period of up to five years.
(62)
An application must be made in writing and, among other things, include a description of the geographic area for which the exemption is sought, detail the number of CSG services supplied by the carriage service provider as at the date of application and estimate the number of services the provider anticipates supplying within the nominated area over the proposed exemption period.  ACMA can also nominate additional matters that it requires a provider to address in its application.
Other exemptions

Exemption―credit standing of customers

(63)
Section 21 of the Standard sets out the circumstances where a carriage service provider does not have to comply with a request by a customer for connection of a specified service.  These circumstances include if the supplier has grounds for believing that the customer would be unable to pay the charges for use of a specified service or if, following due notification, a customer has been disconnected for non-payment of a service.  This exemption has been included in the Standard because of clause 18 of the 1999 Direction.  For further clarification regarding this exemption see page 9 of the explanatory statement to the 1999 Direction.

Exemption―maintenance and upgrades 

(64)
Carriage service providers are exempt from complying with the Standard in relation to the supply of a specified service to a customer to the extent that non-compliance with the Standard is a result of maintenance or upgrading of a facility or network that is used to supply the service.  Carriage service providers must give reasonable notice to customers about the maintenance (section 20).  ACMA included this exemption to ensure that carriage service providers were not unfairly penalised where it is necessary for them to withdraw services in order to maintain or upgrade their network.

Information provisioning, record keeping and reporting requirements 

Requirements to inform customers about the CSG

(65)
Section 6 of the Standard requires carriage service providers to provide information to customers about the Standard.  The information provisioning requirements set out in the Standard are summarised as follows.

· A carriage service provider is required to provide information to customers about the provider’s obligations and the customer’s entitlements under the Standard as soon as practicable after connecting the customer to a CSG service.
· A carriage service provider must, at least once in each period of two years, make available to its customers written information about the provider’s obligations and the customer’s entitlements under the Standard as soon as practicable after connecting the customer.  For example, by publishing information in a telephone directory.
· If a carriage service provider is asked by a customer of the provider for information about the Standard the provider must give the information to the customer.

Record keeping and retention

(66)
The Standard provides that carriage service providers must keep records of the arrangements made in relation to connection and fault rectification, and retain them for a period of two years.  If a carriage service provider uses equipment that is capable of recording or establishing when a fault occurred, the record of when the fault occurred or the means of establishing when the fault occurred, must also be available for a period of two years after the occurrence of the fault.  The requirement to keep records for two years is in line with the time period in which a customer can institute action for damages for breach of the Standard under section 116 of the Act.

Waiver of the CSG
(67)
In accordance with section 120 of the Act, ACMA has made provision for customers of carriage service providers to waive their protection and rights under Part 5 of the Act.  Consistent with Parliament's intention, as expressed in the explanatory statement to the Telecommunications (Consumer Protection and Service Standards) Bill 1998, ACMA has exercised this power to enable a carriage service provider to, among other things, offer cheaper prices for a service where a customer is prepared to waive some or all of the customer's rights under Part 5.  If such a waiver is made, then, to the extent of the waiver, the carriage service provider is not bound by, and need not comply with, the Standard.

(68)
It is a requirement under the waiver instrument that carriage service providers take reasonable steps to ensure that customers are fully informed when electing to waive their protection and rights under Part 5.

Damages for breach of the Standard 
(69)
A carriage service provider is liable to pay damages to a customer for a breach of the Standard.  The amount of damages payable for a particular contravention is equal to the relevant amount specified in the scale of damages in force (see sections 116 and 117 of the Act). 

(70)
Section 117A of the Act places additional requirements on carriage service providers relating to the time for payment of damages for breach of the Standard and the manner in which a carriage service provider must discharge a liability under the Standard.  Under section 117A, if a carriage service provider has reason to believe that an event has occurred that is reasonably likely to result in it being liable to pay damages under the Standard, it must make a decision on whether to accept liability.  If the carriage service provider accepts the liability it must automatically pay damages to the customer.  Otherwise, it must inform the customer in writing that it does not accept liability under the Standard.
(71)
ACMA has specified a scale of damages for breach of the Standard.  The scale of damages is set out in Schedule 2 of the Standard and is derived from Schedule 2 of the 2006 Direction.

Review of the Standard
(72)
ACMA may vary the Standard on its own initiative, but only in such a way that the varied standard still complies with a Ministerial Direction (see section 125 of the Act).  Carriage service providers are advised to ensure that they possess the latest edition of the Standard.

Remedial directions – compliance with the Standard

(73)
ACMA has the power under section 118 of the Act to give a carriage service provider a written direction about compliance with the Standard.  Failure to comply with a direction may result in ACMA taking action to seek a pecuniary penalty in the Federal Court.

Advice and information

(74)
Further advice on all aspects of the Standard can be obtained from:

Industry Monitoring Section
Industry Performance Branch
Australian Communications and Media Authority

PO Box 13112 Law Courts

MELBOURNE  VIC  8010

Telephone:
(03) 9963 6800

Facsimile:
(03) 9963 6899

Email: telephone.service.regulation@acma.gov.au
