
Error! Reference source not found.





Investigation Report No. 2582

	File No.
	ACMA2011/874


	Broadcaster
	Australian Broadcasting Corporation


	Station
	5AN Adelaide


	Type of Service
	National broadcasting
 

	Program
	Breakfast 


	Date
	5 April 2011


	Relevant Code
	ABC Code of Practice 2007
Clauses 3.4 and 2.7


	Date Finalised
	17 October 2011


	Decision
	Breach of clause 3.4 (impartiality)
No breach of clause 2.7 (discrimination/stereotyping on grounds of sex and disability)




The complaints
The Australian Communications and Media Authority (the ACMA) received two complaints about an interview of Kevin Foley, a Minister in the South Australian Government, broadcast on the program Breakfast on 5AN on 5 April 2011. Both complainants had first complained to the ABC, and considered the ABC’s response inadequate. 
The first complainant (Complainant 1) objected to ‘the tone of the questions’ the interviewers put to Mr Foley and considered that Mr Foley ‘had every right to feel unfairly persecuted during the interview’. 
The second complainant (Complainant 2) considered that the interviewers had treated Mr Foley in a ‘derisory and contemptuous fashion’. Complainant 2 also considered that the broadcast had:
· conveyed prejudice against Mr Foley or against people as a group with the disability of clinical depression and
· discriminated against Mr Foley on the basis of his sex. 
The impugned material was categorised by the ABC as news and current affairs content. The complaints have been examined in relation to clauses 3.4 (impartiality in news and current affairs content) and 2.7 (discrimination/stereotyping) of the ABC Code of Practice 2007, which was the code in effect at the time of the broadcast.[footnoteRef:1] [1:  A new code, the ABC Code of Practice 2011, came into effect on 11 April 2011. ] 

The program
Breakfast is a magazine-style program with interview and talkback segments. It is co-presented by two presenters, who will be referred to in this report as Presenter A and Presenter B. 
The interview with Mr Foley took place on the morning of Tuesday 5 April 2011. It largely dealt with an incident involving Mr Foley which had taken place the previous Saturday, 2 April, at an Adelaide wine and tapas bar; and a press conference which Mr Foley had given about the matter on Monday 4 April. 
The interview was some 17 minutes long. A transcript of the interview and the presenters’ introduction to it is at Appendix 1.
Matter not pursued
Complainant 1 submitted that Mr Foley was entitled to be interviewed by the presenters in a ‘more balanced’ way. Clause 3.5 of the ABC Code of Practice 2007 provides:
3.5	Balance will be sought but may not always be achieved within a single program or publication; it will be achieved as soon as reasonably practicable and in an appropriate manner. It is not essential to give all sides equal time. As far as possible, principal relevant views on matters of importance will be presented. 
Both balance and impartiality are about perspectives or viewpoints. They differ in that the requirement for balance essentially concerns the range and nature of the perspectives or viewpoints presented, whereas the requirement for impartiality essentially concerns how perspectives or viewpoints are treated. On review of Complainant 1’s submissions in their entirety, it is considered that his concerns are essentially with how Mr Foley’s viewpoint was treated, rather than with the range and nature of the perspectives or viewpoints presented in the program. Accordingly, the issue of balance in the broadcast has not been pursued further. Complainant 1’s concerns about the treatment of Mr Foley’s viewpoint have been examined in relation to the impartiality requirement at clause 3.4 of the code (see Issue 1, below). 
‘Ordinary, reasonable listener’
In assessing content against a code, the ACMA considers the meaning conveyed by the relevant material. This is assessed according to the understanding of an ‘ordinary reasonable listener/viewer’. 
Australian courts have considered an ‘ordinary, reasonable reader’ (or listener to viewer) to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:2]  [2:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at 164–167 (references omitted)] 

The ACMA asks, what would the ‘ordinary reasonable listener/viewer’ have understood this program to have conveyed? It considers the natural, ordinary meaning of the language, context, tenor, tone, inferences that may be drawn, and in the case of factual material, relevant omissions (if any). 
Once this test has been applied to ascertain the meaning of the broadcast material, it is for the ACMA to determine whether the material has breached the Code.
Assessment
The investigation is based on submissions from the complainant and the ABC and recordings of the interview and the introduction to the interview, provided by the ABC. 
Other sources used have been identified where relevant.
Issue 1: Impartiality
Relevant code clause 
ABC Code of Practice 2007
3	News and current affairs content
3.4	Content will be impartial. Editorial judgements will be based on news values. One perspective will not be unduly favoured over others. 
In determining whether or not material complained of was compliant with the ABC’s obligations under clause 3.4, the ACMA generally has regard to the following considerations:
· Achieving impartiality requires a broadcaster to present content in a way which avoids conveying a prejudgment, or giving effect to the affections or enmities of the presenter or reporter in respect of what is broadcast. In this regard:
· The ACMA applies the ordinary English meaning of the word ‘impartial’ in interpreting the code. The Macquarie Dictionary (Fifth Edition) defines ‘impartial’ as: ‘not partial; unbiased; just’. It defines ‘partial’ to include: ‘biased or prejudiced in favour of a person, group, side, etc., as in a controversy’.[footnoteRef:3] ‘Bias’ is defined as: ‘a particular tendency or inclination, especially one which prevents unprejudiced consideration of a question’.[footnoteRef:4] [3:  Meaning 5.]  [4:  Meaning 2.] 

· The ACMA considers that a helpful explanation of the ordinary English usage of the term ‘bias’ is set out by Hayne J in Minister for Immigration and Multicultural Affairs v Jia Legeng[footnoteRef:5] as follows: [5:  (2001) 205 CLR 507 at 563 [183] Gleeson CJ and Gummow J at 538 [100] agreeing.] 

‘Bias’ is used to indicate some preponderating disposition or tendency, a ‘propensity; predisposition towards; predilection; prejudice’.[footnoteRef:6] It may be occasioned by interest in the outcome, by affection or enmity, or, as was said to be the case here, by prejudgment. Whatever its cause, the result that is asserted or feared is a deviation from the true course of decision-making, for bias is ‘any thing which turns a man to a particular course, or gives the direction to his measures’.  [6:  Oxford English Dictionary (Second Edition), meaning 3(a). ] 

· A program that presents a perspective that is opposed by a particular person or group is not inherently partial. Whether a breach of clause 3.4 has occurred will depend on the themes of the program, any editorial comment, the overall presentation of the story and the circumstances in which the program was prepared and broadcast.
· Presenters and reporters can play a key role in setting the tone of a program through their style and choice of language. The manner in which a report is presented or reported can influence the conclusions that an ordinary reasonable viewer/listener would draw from a broadcast. 
· The nature of current affairs reporting requires reporters and presenters to be questioning, and at times sceptical, in their analysis of important issues. However, while probing and challenging questions may be used to explore an issue, programs must demonstrate a willingness to include alternative perspectives without prejudgment.
· A perspective may be quite reasonably favoured if all the evidence supports it; it is only where the favouring is undue in some way that the code is breached. 
· A perspective may be ‘unduly’ favoured in a variety of ways, including editing, juxtaposition of material, editorial comment or reporter’s comments.
Complainants’ submissions
Complainant 1 relevantly submitted in his complaint to the ABC: 
I’m not a Labor Party supporter … And I’m not particularly enamoured with Kevin Foley’s political style (indeed, I find him to be too often unnecessarily aggressive and offensive).
That said, I think he’s as entitled as any other South Australian to go out at night without fear of being assaulted by yobbos – even well-heeled yobbos.
In the circumstances, I also think he’s entitled to be interviewed by [the presenters] on this matter in a far less provocative … way. 
Normally I’m a great fan of theirs, and I enjoy their aggressive and incisive style on political and civic policy matters. But I didn’t like the tone of the questions they put to Foley. 
Frankly, it annoyed me and I wasn’t on the receiving end. I think Foley had every right to feel unfairly persecuted during the interview. 
In his complaint to the ACMA, Complainant 1 added:
[The ABC’s response] focused excessively on the opening salvo, the ‘soap opera’ question. 
Let me say that this question may be considered by [the presenters] to be an acceptable question for someone who’s just been assaulted, but I didn’t think it was. Importantly, in my view, it set the scene for a ‘when-are-you-going-to-stop-answering-back-to-your-husband-so-he-stops-belting-you’ type of interview, Remember, Foley had been physically assaulted; he was not just a party in a political dispute.
But my initial complaint was not about this question, except perhaps to the extent that it set the scene for all the questions asked by [the presenters]. They all appeared to be similarly loaded with a negative spin. 
They didn’t ask a straight-up question in the entire interview. And there was no question in my mind, based on the questions asked and the wording used, that they were implying that Foley had, in some way, brought the assault on himself or at least contributed to it. Of course I’m not surprised that they ‘respond calmly’ (to use [the ABC’s] not particularly insightful assessment)[footnoteRef:7] that they denied any such implication. But this is what I heard as an objective listener: [7:  The reference is to the following passages in the ABC’s response to the complainant:
The tone of the interview and the actual language used by [the presenters] in this interview were unremarkable. They did not raise their voice, sneer or use aggressive or coarse language.
Kevin Foley responded to the [initial] question by asking whether that was meant to imply that he (Foley) was to blame for the incident. The presenter calmly responded that that was not the implication. ] 

(Calmly) ‘Of course I wasn’t saying that your answering your husband was wrong; but what other explanation do you have for the fact that he keeps hitting you in the mouth?’ 
Notwithstanding the above, I would accept that it could have been an appropriate question at the end of the interview, after the objective facts of the assault had been addressed – ‘Well it may not have been your fault you were belted last night, but your mates in the Labor Party must be getting sick of this apparent soap opera’. 
Complainant 2 submitted to the ABC that the interviewers had treated Mr Foley in a ‘derisory and contemptuous fashion’ and that their conduct was ‘unwarranted’. He later submitted to the ABC, after receiving its response: [footnoteRef:8] [8:  The ABC’s response on this matter was the same to both complainants.  ] 

In my view, when one listens carefully to the rhetorical questions and suggestions that the two [presenters] put to Mr Foley, the interviewers were neither fair nor respectful to Mr Foley, given the context that they already knew (as is evident from [Presenter A]’s opening remark) that Mr Foley had been recently assaulted in public by a complete stranger for the second time in three months and they knew that Mr Foley was evidently very upset and distressed by his experience of being publicly assaulted for the second time.
In my view, the tone of voice of the interviewers in a radio interview is only one of several considerations here. The two interviewers asked their questions and put their suggestions to Mr Foley in calm and measured tones. That is not at issue. What is at issue is the content of the questions and suggestions that the two interviewers put to Mr Foley, starting with [Presenter A]’s opening taunt to Mr Foley, [Presenter A]’s first rhetorical question of the interview, in which by describing the assaults on Mr Foley and Mr Foley’s resulting public distress as a soap opera, [Presenter A] set the tone for the rest of the ABC interview. 
In his complaint to the ACMA, Complainant 2 added:
In my view, the interviewers’ evident preconceptions about Mr Foley, their audible bias against Mr Foley, and the manner in which the interviewers discriminated unfairly against Mr Foley throughout the interview, were made evident right from the start of the interview by the rhetoric of [Presenter A]’s inappropriate opening question … In my view, as an impartial listener to the ABC interview … with no axe to grind on behalf of Mr Foley or of the ALP, with neither of whom do I have, nor have ever had, any connection, the two ABC interviewers clearly breached one or more parts of the ABC Code of Practice 2007 in the manner in which they conducted the interview of Mr Foley, or in the questions, comments or suggestions that they put to Mr Foley during the interview.
Complainant 2 also submitted that the interviewers should have raised whether Mr Foley’s public role as South Australia’s Police Minister played a part in the alleged assault, rather than ‘attack[ing] Mr Foley’s perceived personal weakness because he had publicly wept about his assault’. 
ABC submissions
The ABC’s response to the complainants addressed their concerns against an ABC Editorial Policy requirement to ‘exercise civility unless there is a compelling reason not to do so’.[footnoteRef:9]  [9:  The ACMA does not have jurisdiction to examine the ABC’s compliance with its Editorial Policies. ] 

In response to an ACMA request for comments from the ABC on its compliance with clause 3.4 of the code, the ABC submitted on 20 May 2011:
While the ABC’s initial response to [the complainants] focused specifically on the Editorial Policy requirement for civility, the response is equally applicable to judgements of impartiality. As that response made clear, the ABC considers that the subject matter of the interview was selected on the basis of its news value. The questions asked by [the presenters] addressed legitimate matters of public interest, and did so in a calm and measured tone. Mr Foley was given ample opportunity to answer fully all the questions put to him, and as we pointed out, Mr Foley’s statements to other media confirm the relevance of the questions put to him by [the presenters].[footnoteRef:10] The ABC has a responsibility to serve the public interest by investigating issues affecting society and individuals, and the level of scrutiny evident in this interview was consistent with that obligation. [10:  This is a reference to the following passage from the ABC’s response to the complainants:
The issues raised by [the presenters] had already been raised in relation to this assault. In an interview on the same subject with [5AA]’s Amanda Blair, Kevin Foley openly confessed that ‘my own personality is … a large part of the problem’ and ‘I guess it probably is a soap opera’. ] 

In the ABC’s view, all of the above factors confirm that the interview was conducted in accordance with the impartiality standard which requires editorial judgements to be based on news values, and prohibits one perspective from being unduly favoured over others. 
Finding
The ABC breached clause 3.4 of the ABC Code of Practice 2007. 
Reasons
It is accepted that interviewers are permitted to be robustly probing in their questioning of interviewees, particularly when dealing with an accomplished and experienced media performer such as Kevin Foley.[footnoteRef:11]  [11:  After listening to recordings of four top South Australian politicians, speech expert Dean Frenkel characterised Mr Foley as a ‘sharp articulator with a sharp mind’ who ‘could talk his way out of Guantanamo Bay’. Greg Kelton, ‘Speech expert runs rule over four leading state MPs’, The Advertiser, 17 March 2011. ] 

However it is considered that the presenters conveyed prejudgments and used language that gave effect to a real or assumed enmity (in the form of derision) towards the interviewee. These features in conjunction meant that the broadcast as a whole was not impartial. 
Prejudgments
It is considered that the presenters conveyed prejudgments that:
· Mr Foley had engaged in risk-taking behaviour in going to a wine and tapas bar on 2 April and 
· Mr Foley’s conduct had contributed to the (alleged) assault upon him which took place that night, in particular by being alcohol-affected. 
In this respect, the following aspects of the broadcast are noted:
· Towards the end of the interview, Presenter A commented: 
PRESENTER A
You know there are children today who are going to go to school who will avoid certain places, because they just know they’ll get into trouble. A child will know that. 
In the ACMA’s view, this conveyed the suggestion that was something risky about the venue where the 2 April incident took place, and something ill-judged about Mr Foley’s action in going there. However, no information was proffered in the course of the broadcast which would have provided an evidentiary basis for this conclusion. 
· Towards the end of the interview Presenter B described Mr Foley as getting ‘into strife in a pub after everyone’s had a few drinks’:
PRESENTER B
If this is how argumentative you are in an interview, is it little wonder you get into strife in a pub after everyone’s had a few drinks? 
In the ACMA’s view, this conveyed that this is what had happened on 2 April. However, no information was proffered in the course of the broadcast which would have provided an evidentiary basis for the conclusion that Mr Foley had been alcohol-affected on 2 April.
In both cases, therefore, the presenters demonstrated fixed prejudgment on the issues being explored. It is accepted that the presenters allowed Mr Foley to give his version of events, including a description of the 2 April venue (‘It was a wine bar, a tapas bar; quite upmarket’) and an account of his recent interactions at bars (‘Nothing happened’) and his consumption of alcohol on the evening in question (‘a glass of wine’). However, as outlined below, language in the broadcast conveyed derision of the interviewee, such that the credibility of his version of events was undermined. 
Language giving effect to enmity (derision)
The ACMA considers that the term ‘soap opera’, which was applied to Mr Foley and/or his activities in the broadcast, had a disparaging force. This was particularly so as it occurred in the opening question of the interview (which, as the ABC noted in its response to the complainants, ‘set the tone’ for the interview as a whole[footnoteRef:12]) and later twice more: [12:  The response included the following:
Kevin Foley took offence at the first question, ‘Do you think a growing number of South Australians and perhaps your own colleagues are tired of the Kevin Foley soap opera?’ That question set the tone and theme for the interview, which was essentially asking Kevin Foley whether, considering his recent history and his personal communication style, he was becoming a political liability and that perhaps for his own sake he should consider his future in public life.] 

PRESENTER A
Do you think a growing number of South Australians and perhaps even your own colleagues are tired of the Kevin Foley soap opera?
PRESENTER A
Do you think people are – maybe Kevin Foley is tired of the soap opera.
PRESENTER B
I think you were asked, though, in terms of a political figure whether this is becoming a soap opera.
General consideration
The delegate next considers whether these features of the broadcast were such that they affected the impartiality of the broadcast as a whole. 
As the ABC put it in its response to the complainants, the theme of the interview was ‘whether, considering his recent history and his personal communication style, [Mr Foley] was becoming a political liability and if perhaps for his own sake he should consider his future in public life’. Accordingly, the matters on which the presenters demonstrated prejudgment were not peripheral – they were integrally related to the concept conveyed by the broadcast of Mr Foley’s recent history and personal communication style and the likelihood of his being a political liability to his party. 
Further, the prejudgments persisted throughout the broadcast, ie they remained unaffected by information Mr Foley offered to the contrary. As a result of this, together with the derision demonstrated for the interviewee, the broadcast failed to demonstrate a willingness to include Mr Foley’s alternative perspective and failed to place listeners in a position where they could evaluate the matters raised for themselves. 
As such, the features were sufficient to render the broadcast lacking in impartiality as a whole. 

ABC’s response to the complainants and initial submission to the ACMA
The ACMA comments as follows on certain aspects of the ABC’s response to the complainants and submissions to this investigation:
· The ABC referred to statements by Mr Foley in which he ‘openly confessed’ that his own personality was ‘a large part of the problem’ and that ‘it probably is a soap opera’. Mr Foley made these statements in an interview broadcast on 5AA in the afternoon of 5 April, ie after the interview with the Breakfast presenters. Accordingly, they did not form part of the context for that interview, ie the information which the presenters might take for granted when framing their questions or propositions. In addition, Mr Foley’s comment about his personality being ‘a large part of the problem’ did not directly – or, arguably, even indirectly – refer to the 2 April incident. 
· The ABC submitted that Mr Foley was ‘given ample opportunity to answer fully all the questions put to him’. It is noted, however, that a number of the questions put to Mr Foley were loaded questions, ie ones which contained a controversial assumption and were so weighted as to produce a prejudicial effect. The initial question, containing an assumption of a ‘Kevin Foley soap opera’, was a case in point. Presenter B’s question ‘If this is how argumentative you are in an interview, is it little wonder you get into strife in a pub after everyone’s had a few drinks?’ was another. In addition, as noted, language conveyed derision for the interviewee.
· The ABC submitted that the tone of the interview was ‘calm and measured’. Even if this is accepted, a calm and measured tone is not incompatible with a lack of impartiality as demonstrated in fixed prejudgments, loaded questions and derogatory language. 
Other aspects of clause 3.4
In addition to requiring content to be impartial, clause 3.4 requires that editorial judgements be based on news values and that one perspective not be unduly favoured over others. Given that a view has been reached that the content of the broadcast was not impartial, it is not necessary to consider these aspects. However it is considered worthwhile to make the following comments.
News values: Complainant 2 has submitted that the broadcast did not examine the possibility of a connection between the alleged assault of 2 April and Mr Foley’s position as police minister. It is agreed that the broadcast did not explore this possibility. However, the aspects which the interview did explore – whether Mr Foley was becoming a liability to his party, and whether he was considering, or should consider, leaving politics – did have news value, as can be seen from contemporaneous reports in other media which raised the same issues.[footnoteRef:13] [13:  For example, Amanda Blair’s interview with Mike Smithson on 5AA, 4 April 2011 (accessed online at www.fiveaa.com.au on 15 June 2011); her interview with Mr Foley on 5 April 2011 (provided by the ABC); Greg Kelton: ‘Pollie’s image takes one more hit’, The Advertiser, 5 April 2011; Michael Owen: ‘Foley goes on attack as career crumbles’, The Australian, 6 April 2011; Greg Kelton: ‘Foley under siege’, The Advertiser, 6 April 2011; ‘Questions remain over SA minister’s future’, AAP General News Wire, 8 April 2011; and David Nason: ‘Foley needs friends to advise him;. Weekend Australian, 9 April 2011. ] 


Undue favouring of one perspective over others: During the broadcast, a tweet from an opposition politician, X, was read out:
PRESENTER B
[X] has tweeted that your weekend incident follows verbal altercation at the [P] Bar a week ago and boisterous behaviour with journos at the [Q] Bar two weeks ago. 
An ordinary, reasonable listener, reading ‘between the lines in the light of that person’s general knowledge and experience of worldly affairs’, would have understood that this information carried with it a perspective that Mr Foley showed a pattern of unruly behaviour at bars, of which the 2 April incident represented simply one more example. 
It could be argued that the broadcast favoured this perspective, and did so ‘unduly’, in that there was not a sufficiently evidentiary basis for doing so. However, it was more the case that the presenters shared X’s perspective, rather than unduly favouring it, and as such the issue is one of lack of impartiality, as outlined above. 
ABC’s response to the preliminary report
The ABC submitted that the preliminary finding
· misconstrued the intention and meaning of the code
· failed to take account of context
· misunderstood the nature of current affairs interviewing and
· misinterpreted the content of the interview.[footnoteRef:14] [14:  The ABC made a fifth point, that the ACMA had misunderstood the ABC’s submission of 20 May 2011. The specific part of the preliminary report referred to was the significance of Mr Foley’s remark about his personality being ‘part of the problem’. The reasoning of this part has been amended to take account of the ABC’s clarification as to what it intended to demonstrate by the reference. ] 

Details and comments follow on each of the points.
Intention and meaning of the code
The ABC submitted that the three parts of clause 3.4 are not separate and unconnected sentences, rather the first sentence (‘Content will be impartial’) states the general requirement while the next two sentences articulate what is required in order to achieve impartiality. 
The ACMA does not accept this. There are no indications to this effect in the text of the clause.
Context
The ABC submitted that, seen in the correct context, the examples of alleged prejudgment identified by the ACMA were no more than reasonable propositions on the part of the presenters. The ABC then listed a number of items which in its view constituted the relevant context of the interview. 
The ACMA does not agree that it has failed to take account of relevant context in its assessment. The ACMA is aware, for example, that Mr Foley is accomplished and experienced in media-related matters; that many people – like Complainant 1 – find his political style ‘too often unnecessarily aggressive and offensive’;[footnoteRef:15] and that Mr Foley had been assaulted outside a nightclub in the early hours of 28 November 2010, after an evening which had involved the consumption of alcohol.[footnoteRef:16] The fact that Mr Foley had been interviewed by the Breakfast presenters before, and that he agreed to the interview without preconditions, did not relieve the presenters of the impartiality requirements of the code. The fact that Mr Foley has a political style considered by many to be aggressive and offensive did not entitle the presenters to take it as given that Mr Foley had behaved aggressively or offensively towards his assailant on the night of 2 April, although it did mean that this would have been a legitimate area for exploration in the interview. The fact that Mr Foley had been assaulted on 28 November 2010 did not entitle the presenters to take it as given that Mr Foley was alcohol-affected on the night of 2 April, or that he had displayed ill-judgment in going to the bar involved in the incident, although it did mean, again, that these matters would have been a legitimate area for exploration.  [15:  Mr Foley was quoted by AAP on 6 February 2011 as saying: ‘I know that for a lot of South Australians, they thought that I was too arrogant, that I was too much of a bully boy, too much outspoken, too much direct, too strong in my approach.’ (‘Kevin Foley steps down as SA deputy premier’, 6 February 2011, www.news.com.au. 
]  [16:  According to a report in The Advertiser, Mr Foley had earlier been at a staff Christmas party at a hotel, before moving on a bar and later a pizza shop. Mr Foley said he had been drinking earlier in the evening but denied he was intoxicated at the time of assault. Daniel Wills: ‘Foley bashed outside city nightspot’, The Advertiser, 29 November 2010. ] 

Nature of current affairs interviewing
The ABC submitted:
It is normal and acceptable practice to ask questions by proposing alternative views and playing ‘devil’s advocate’ to the interviewee. It is the role of the interviewer to provoke and challenge in order to garner a response to questions or issues that the interviewee may be unwill ling to answer or is seeking to avoid.
Particularly in a political interview, it is the role of the interviewer to represent alternative or challenging perspectives to which the interviewee responds. If the interviewer were to ask nothing but straightforward questions and accept the answers without challenge the result would be an unacceptable favouring of the perspective of the interviewee.
The ACMA does not disagree with the above. However, under the code, impartiality of content must be preserved while doing all of the above. This did not happen in this case. The issue is further discussed below. 
Content of the interview
Prejudgments
The ABC submitted that ‘the preliminary assessment that certain questions revealed prejudgments is incorrect’. 
The ABC submitted that Presenter A’s comment about children avoiding certain places was not a comment about the bar involved in the 2 April incident; rather, when heard in context it was part of a proposition being put to Mr Foley for comment, that proposition being that ‘whether (even though it may be unfair) Mr Foley should consider avoiding situations where trouble may occur’. This does not persuade. Presenter A’s comment (‘You might think, “I’m the victim here; why should I not be able to go to places?” … But lots of people avoid situations which are unfair. You know there are children today who are going to go to school who will avoid certain places, because they just know that they’ll get into trouble’) would make no sense unless there were an underlying assumption that the bar involved in the 2 April was, itself, one such place or situation. In this respect it is noted that there had been an earlier exchange between Mr Foley and Presenter A about the nature of the venue involved in the 2 April incident:
PRESENTER A
When you walked into the nightspot on Saturday night – 
KEVIN FOLEY
‘Nightspot’, [Presenter A]? It was a wine bar – 
PRESENTER A
I’m sorry – 
KEVIN FOLEY
-- a tapas bar; quite upmarket.
PRESENTER A
I’m – So. I didn’t know there was anything bad about ‘nightspot’, but if you think that’s – that carries with it values, we’ll call it something else.
It is precisely the suggestion that the bar involved in the 2 April incident constituted a situation ‘where trouble may occur’ which the ACMA considers had, and has, no evidentiary basis. 
The ABC additionally submitted that in any case the comment did not convey a prejudgment that constitutes evidence of prejudice or of bias:
It was a question being put to Mr Foley. 
The material at issue was not, however, a question (or a proposition put to Mr Foley for comment). The material occurred in the middle of a speech from Presenter A which lasted over a minute, the question at the end of which was:
PRESENTER A
Have you thought: Maybe, maybe it’s time to check out from this job and give yourself a rest?
This cannot be interpreted as putting to Mr Foley, for comment, a proposition that the bar involved in the 2 April incident was a situation ‘where trouble may occur’ or where Mr Foley should know that he would ‘get into trouble’. 
In relation to Presenter B’s utterance about Mr Foley’s being ‘argumentative’ and getting ‘into strife in a pub after everyone’s had a few drinks’, the ABC submitted that this was a proposition put to Mr Foley, noting that Presenter B later ‘clarified his question’ after a query from Mr Foley:
KEVIN FOLEY
Are you serious? You’re now saying that I deserved and I caused what happened to me?
PRESENTER B
I’m asking you, Kevin Foley, whether you have an argumentative personality and whether that makes you a trouble magnet.
Presenter B’s question here, however, is not a ‘clarification’ of a previous question or proposition; it is a different question, one which was legitimately probing and challenging where the previous question had been loaded.
The ABC also submitted that Presenter B’s question was not intended to imply that Mr Foley was himself alcohol-affected, only that in an environment where there are people who are alcohol-affected, Mr Foley’s argumentative personality was likely to get him into ‘strife’. 
Presenter B’s words were ‘Is it little wonder you get into strife in a pub after everyone’s had a few drinks?’ (Emphasis added). The clear reference is to general alcohol-affected behaviour on everybody’s part, including Mr Foley’s.
The ABC further submitted that there was no suggestion in any part of the interview that Mr Foley was drunk. The ACMA considers that the above utterance by Presenter B contained a plain suggestion to that effect. 
The ABC further submitted that the presenters did not challenge Mr Foley’s statement, early in the interview, that on the occasion in question he had ordered only one drink for himself and another for a friend. It is true that the presenters did not challenge Mr Foley’s account; however, it is also clear that at least Presenter B did not accept it, either, despite having no information to the contrary. 
The ABC further submitted that it does not believe any reasonable listener would have understood, either from this particular exchange or from the interview as a whole, that there was any suggestion that Mr Foley was inebriated. On the contrary, the ACMA believes that an ordinary, reasonable listener would have gained the impression that the presenters were strongly suggesting that Mr Foley evinces a pattern of behaviour in which he regularly gets into strife in pubs after becoming alcohol-affected, and that the 2 April incident constituted one such occasion. 
Language giving effect to enmity (derision)
The ABC submitted:
‘Soap opera’ is a commonplace metaphor, which in this context clearly is meant to refer to the fact that there had been a series of dramatic events associated with Mr Foley. That is demonstrably true … It may not be a particularly sympathetic expression to use but it is based in fact and is directly relevant to the themes being explored and the propositions being put to Mr Foley in the interview. The use of the term in relation to Mr Foley goes back at least as far as 2009. In the wake of his public discussion of his depression The Australian said:
But there has also been a gawdy soap opera element to the week’s events, which has fuelled plenty of cynicism.
The term ‘soap opera’ is not neutral when applied to a person’s real life, nor does it simply convey a series of dramatic events. It conveys a series of dramatic events of a particular kind, ie a melodrama with intensified sentiment and exaggerated passion.[footnoteRef:17] Its use in reference to the 2 April incident, and more generally to events in Mr Foley’s life, would have been interpreted as derisory. The fact that The Australian used it to refer to events associated with Mr Foley’s disclosure of his depression does not necessarily assist the ABC in its argument.  [17:  The Macquarie Dictionary (5th edition) defines ‘soap opera’ as ‘a radio or television play presented serially in short regular programs, dealing usually with domestic problems, especially in a highly emotional manner’ [Emphasis added] ] 

The ABC also submitted that the ACMA preliminary report ‘merely asserts’ that using the expression ‘soap opera’ undermined the credibility of Mr Foley’s answers and does not explain ‘how or why’. As discussed above, the ACMA maintains that the term ‘soap opera’ was derisory in the context in which it was used (ie in relation to a series of real events in a person’s life). As such, it had the effect of making the person about whom the term was used (ie Mr Foley) a figure of ridicule. It is only logical that an account, or an opinion, from such a person would lack weight or credibility. 
The ABC also submitted that the reason the term was used three times in the broadcast was ‘because Mr Foley never gave a direct answer or said that the metaphor was wrong’ and that
In our view, it was possible for Mr Foley to simply say that the metaphor was inappropriate when he was first asked it … It was in that sense that the tone of the interview was established from the start ie that Mr Foley chose the tactic of attack to avoid answering the substantive question that the presenters were asking. That question, which was also established at the beginning of the interview, was whether the series of dramatic events in Mr Foley’s public life (the ‘soap opera’) had turned him into a political liability. 
The ACMA is not persuaded by this argument. Firstly, what set the tone for the interview – as the ABC stated in its responses to the complainants[footnoteRef:18] – was Presenter A’s question, not Mr Foley’s reaction. Presenter A’s initial question was a loaded one, in that a direct answer (yes or no) to the question (‘Do you think a growing number … are tired …?’) would have involved an acceptance of the question’s underlying premise ie that there was such a thing as the ‘Kevin Foley soap opera’. There is no evidence to suggest that Presenter A had reason, at the time of the broadcast, to believe that Mr Foley had accepted, or would accept, the validity of this premise. What Mr Foley did was challenge the premise: [18:  See text of relevant passage at footnote 12, above. ] 

KEVIN FOLEY
Why would you call what happened to me Saturday night a soap opera, [Presenter A]?
In that sense, he did indeed indicate that the term was, in his view, inappropriate and wrong. The ACMA does not agree with the ABC’s characterisation of this reaction as an ‘attack’. 
Secondly, it is not accepted that the presenters had to use the term twice more because of Mr Foley’s failure to give a direct answer to a question about whether a series of dramatic events had turned him into a political liability. When Presenter A used the term the second time, it was in a new question, one which was not about whether Mr Foley had become a political liability, but about Mr Foley’s own emotional state and interest in continuing in his position (‘Maybe Kevin Foley is tired of the soap opera’). Again a direct response to the proposition would have involved an acceptance of the underlying premise that there was such a thing as a ‘soap opera’ being acted out. This was gratuitous, given that Mr Foley had already objected to the phrase. The third time was a different proposition again (‘I think you were asked, though, in terms of a political figure … whether this is becoming a soap opera’). The ACMA accepts that this would have been a legitimate exploratory question in a robust interview if it had been asked first, but it was not the question that set the tone for the interview. 
General considerations
The ABC submitted that Mr Foley’s perspective was included in such a way that listeners had ample opportunity to evaluate the matters raised for themselves. In this respect, the ABC notes that Mr Foley was the only guest and was an interviewee with many years of experience dealing with the media and speaking in public forums. The ABC also denies that the interview contained prejudicial questions. The ACMA is not persuaded by these reiterations. 
The ABC finally submitted:
We believe that a finding of partiality in this case would set a dangerous precedent. It could inhibit interviewers from using the full range of techniques traditionally at their disposal to challenge interviewees. If followed, it would have the unintended consequence of restricting public debate and preventing robust and impartial scrutiny of public figures. 
The ACMA does not consider that this is a foreseeable consequence of its findings in this case. The ACMA does not consider that the interviewers’ techniques on this occasion were typical of ABC current affairs interviewing practice in general. 
Issue 2: Discrimination/stereotypes (sex)
Relevant code clause 
ABC Code of Practice 2007
2	General content codes
2.7	Discrimination and Stereotypes. To avoid discrimination and stereotyping, content should not use language or images which:
· disparage or discriminate against any person or group on grounds such as … sex …
· are not representative and reinforce stereotypes, or convey stereotypic assumptions
· convey prejudice
· make demeaning or gratuitous references; for example, to people’s physical characteristics, cultural practices or religious beliefs.
The above requirements are not intended to prevent content which is factual or the expression of genuine-held opinion, or content presented in the legitimate context of a humorous, satirical or dramatic work. 
Complainant’s submissions
Complainant 2 submitted in his complaint to the ABC: 
In my view, had the Minister been female rather than male, and had a female politician reported having been assaulted in a restaurant lavatory while out for a meal with a companion, the two ABC male interviewers would not have suggested to a female politician that the politician had brought her assaults upon herself by her own conduct.
In that regard, the complainant referred to an interview by CBS of a female CBS reporter who had been assaulted in a public square in Cairo. 

The complainant further submitted: 
The two ABC interviewers’ suggestions to Mr Foley, their rhetorical questions to him and the implications of their suggestions and questions on 5 April contained at least one example of content that discriminated unfairly against Mr Foley on the implied grounds that, in the view of [Presenter B], Mr Foley was an argumentative Australian male, who had himself been drinking more than he should have done – note the assumption by [Presenter B] that ‘everyone [had] had a few drinks’ – and that Mr Foley had thereby brought his assault upon himself by his own alcohol-fuelled, aggressive conduct … 
Further, the ABC interviewers questioned Mr Foley’s capacity to do his job on the grounds that Mr Foley had wept in public following his second assault … In short, the two ABC interviewers created the impression, and subscribed to the view that I have described above: that Australian males who occupy a prominent public position, such as Mr Foley, who report that they have been assaulted in public and are clearly distressed by the experience, are then fair game for demeaning and disparaging treatment on air. 
Finding
The ABC did not breach clause 2.7 of the ABC Code of Practice 2007 in relation to discrimination and stereotypes on the grounds of sex.
Reasons
The link between the material impugned and the clause 2.7 ground of sex is not made out. There were no references to Mr Foley’s sex. The comparison with the case of the female CBS reporter is too different (particularly in terms of the severity and nature of the assault) to provide a point of reference.[footnoteRef:19] The assumptions (and prejudgments) made by the presenters were based on their vision of Mr Foley’s individual characteristics and circumstances, rather than his generic characteristics as a male. As such, they have been appropriately dealt with at Issue 1, in relation to clause 3.4 (impartiality).  [19:  Complainant 2 provided a link to a video with an account of this incident on the CBS website, www.cbsnews.com. As presented in this account, the assault on the CBS reporter in Cairo on 11 February 2011 was sexual in nature; involved multiple assailants; lasted some 25 minutes; left the victim ‘sore everywhere, head to toe; it was like she had been through some sort of grinder’; and required four days hospitalisation. None of these features applied in the 2 April incident involving Mr Foley. ] 


Issue 3: Discrimination/stereotypes (disability)
Relevant code clause 
ABC Code of Practice 2007
2	General content codes
2.7	Discrimination and Stereotypes. To avoid discrimination and stereotyping, content should not use language or images which:
· disparage or discriminate against any person or group on grounds such as … disability …
· are not representative and reinforce stereotypes, or convey stereotypic assumptions
· convey prejudice
· make demeaning or gratuitous references; for example, to people’s physical characteristics, cultural practices or religious beliefs.
The above requirements are not intended to prevent content which is factual or the expression of genuine-held opinion, or content presented in the legitimate context of a humorous, satirical or dramatic work. 
Complainant’s submissions
Complainant 2 submitted in his complaint to the ABC: 
On Tuesday 3 November [2009],[footnoteRef:20] Mr Foley revealed in a media conference in Adelaide that three years previously had been diagnosed with clinical depression, that he had been and was receiving medical treatment for his condition, that his depression was ‘more than manageable’ and that his depression did not ‘in any way affect the quality of [his] work’ … [20:  The submission gave the date as 3 November 2010; however the correct date, as established from media reports, was 3 November 2009. ] 

Clinical depression is a recognised disability and … an important clinical sign of major depression is weeping. 
Therefore, in my view, in deliberately drawing attention on air to Mr Foley’s weeping during a press conference following his second assault and suggesting that Mr Foley was unfit to perform his public duties, and knowing that Mr Foley had previously admitted to having been diagnosed with clinical depression, the two ABC interviewers breached Section 2.7 of the ABC’s Code of Practice 2007 regarding discrimination on the grounds of a psychiatric disability, viz clinical depression …
In referring repeatedly to ‘the Kevin Foley soap opera’ and in making other disparaging remarks about Mr Foley’s weeping in public during the ABC radio interview of 5 April, the two ABC radio interviewers put rhetorical questions and suggestions to Mr Foley which in my view conveyed prejudice … against Mr Foley or against people as a group with the disability of clinical depression …
The interviewers’ reference to Mr Foley’s act of weeping was nasty, not called for and unnecessary. It therefore was demeaning or gratuitous. 

Complainant 2 added in a submission to the ACMA:
With the unusual trauma caused by the second public assault, it seems likely that, despite his medication, the trauma briefly proved too much for Mr Foley. As a result, Mr Foley’s stoicism and fortitude therefore briefly gave way during the press conference in which Mr Foley wept. Note that it was this public display of weeping that the ABC interviewers chose to home in on, despite the fact that there was no evidence raised in the interview by the interviewers that Mr Foley was unable otherwise in the normal course of events to cope with his public duties. 
ABC submissions
The ABC’s response to the complainant included:
We agree that clinical depression could be classed as a disability. Whether the presenter was alluding to Mr Foley’s depression is not evident in the exchange you have quoted.
To find a breach of the standard in relation to discrimination, it would have to be established that the words would have encouraged a reasonable person to discriminate against a person or people on the basis of their depression. 
The questioning, however, did not explicitly refer to depression and was a very specific question about whether a particular incident indicated that Mr Foley was unfit for his job.
It is impossible to know whether Mr Foley’s depression contributed to him crying at the press conference. Even if it did, I do not see how asking him about his emotional state could contribute to discrimination against people with depression in the community.
In relation to stereotyping, to stereotype someone or a group of people it is necessary to convey a standardised, usually demeaning, notion of their characteristics. 
In this case, the questions referred to the specific event, the nature of which is not in dispute. No stereotype was described and Mr Foley was not ascribed any standardised characteristics associated with mental illness.
To find [that the broadcast used language which conveyed prejudice], it would be necessary to establish that the presenters’ words conveyed to the audience a negative pre-judgement of people with depression.
However, again there was no specific reference to depression or mental illness and the questioning was very specific to behaviour by Mr Foley, which was uncontested.
In my view, the audience may have been led to conclusions about Mr Foley but the words would not have conveyed any preconceived attitude of judgement about people with depression or mental illness. 
To be assessed as gratuitous, it would need to be established that the references to Mr Foley crying were unnecessary and immaterial to the subject of the interview. However, the event was central to the narrative that Mr Foley had voluntarily appeared to discuss and it was pivotal to the core proposition being put to Mr Foley. 
To pose critical questions, particularly of public figures, is central to the role of ABC journalism. Sometimes, it requires tough questions about character or reputation. Doing so does not constitute disparagement unless it is done un a way in which the intent is clearly to affect that person’s reputation in a way that is gratuitous, unfair or unsubstantiated. 
Finding
The ABC did not breach clause 2.7 of the ABC Code of Practice 2007 in relation to discrimination and stereotypes on the grounds of disability.
Reasons
There were two sections of the broadcast which mentioned Mr Foley’s weeping at the press conference on 4 April, one towards the beginning of the broadcast and another towards the end. These are shaded in grey in the transcript at Appendix 1. 
The ACMA agrees with the ABC about the second passage, if that is considered in isolation. However, the ACMA also notes that the first passage (which the ABC did not refer to in its response) contained pejorative language about Mr Foley’s weeping on 4 April. 
Issues arise, however, regarding the relationship of this material to clause 2.7 of the code. Firstly, the Macquarie Dictionary (5th edition) defines ‘disability’ as
1	lack of competent power, strength, or physical or mental ability; incapacity.
2	a particular physical or mental weakness or incapacity.
Given that, as presented by Mr Foley, his condition does not in any way affect the quality of his work, it is doubtful that Mr Foley should be considered a person with a disability.[footnoteRef:21]  [21:  In his interview with 5AA in the afternoon of 5 April 2011, Mr Foley described his condition as a ‘mild form of depression’ and said that ‘it’s been OK the last few days’. ] 

A further issue arises in relation to whether an ordinary, reasonable listener would have interpreted the broadcast as referencing Mr Foley’s condition. It is accepted that weeping is a sign of depression, when it occurs in conjunction with other signs.[footnoteRef:22] However, weeping is not an activity engaged in exclusively by those with depression; many, perhaps all, people weep in response to a range of emotions. No automatic link, therefore, can be made between a reference to weeping and the clause 2.7 ground of disability. Further, none of the participants in the interview made any explicit reference to depression. Significantly, Mr Foley himself did not make such a connection, instead referencing his weeping as being ‘because I was damn upset’, a manifestation of ‘the emotional side of Kevin Foley’ and showing ‘that I’m a human being’.  [22:  Complainant 2 referenced an article published in a psychiatry journal (RK Gupta: ‘Major depression: an illness with objective physical signs’, World Journal of Biological Psychiatry, 2009: 10(3): 196-201). This article mentions ‘weeping and moaning’ as an important clinical sign of major depression, along with retardation of movements; diminished gestures and expressions; appearance of being tired, self-concerned, bored and inattentive; loss of interest in surroundings; severe restlessness and agitation; muscle tension; wringing of hands; repeating over and over in a monotonous and stereotyped way phrases expressive of misery; tachycardia; dry tongue/mouth; sweaty palms and/or bodily extremities; cold clammy skin; pallor; pupillary dilatation; tremor; and fluctuations in blood pressure with wide pulse pressure. (Copy of article provided by the complainant) ] 

On balance, the link to the clause 2.7 ground is too tenuous to be sustained. The pejorative references are taken to have been references to Mr Foley’s emotional state rather than to disability; as such, they have been addressed at Issue 1 (impartiality). 

Addendum 
In response to the ACMA’s findings in this investigation report, the presenters of the program have made submissions.
The ACMA has considered these submissions, which are briefly set out here. The presenters submitted that: 
· they conducted the interview within the ABC’s understanding of its code of practice; 
· they thoroughly agree with all the submissions made by the ABC in this matter;
· it is clear from these submissions that ABC management has operated in the understanding that the presenters’ interview of 5 April 2011 was consistent with its code of practice; and
· it stands to reason that they would have had that same understanding of the code of practice at the time of the interview. 
The ACMA considers, particularly in relation to Issue 1 on which it has found a breach, that from the ABC’s submissions (which are consistent with the presenters’ submissions), it is clear that in the ABC’s view, the presenters’ conduct did not breach the code.
While the ACMA accepts that the presenters’ conduct was consistent with their employer’s interpretation of clause 3.4 of the code, for the reasons set out above, it does not accept the ABC’s and the presenters’ interpretation of that clause and maintains its breach finding. 



APPENDIX 1
Transcript of broadcast
Introduction
PRESENTER A
Well, Shakespeare said it: the world’s a stage and we’re all playing our part. But is the character of Kevin Foley too much to bear? Is it time for Kevin Foley to say, ‘Look, I can’t be that person any more. It’s just too painful.’ He gave a very emotional press conference yesterday. After being the victim – the victim – of another attack on the weekend. He’s going to join us in a few moments. He remains a public figure. In just a few moments, he’s going to walk into a meeting where presumably decisions are going to be made. He remains a public figure, but is it all too much? We’re going to talk to him about that. In just a moment.
Interview[footnoteRef:23] [23:  Grey shading indicates sections of the broadcast which mentioned Mr Foley’s weeping at the 4 April press conference (see Issue 3). ] 

PRESENTER A
Kevin Foley, do you think a growing number of South Australians and perhaps even your own colleagues are tired of the Kevin Foley soap opera?
KEVIN FOLEY
Why, what are you suggesting, [Presenter A]? That I was at fault, or to blame, for what occurred to me Saturday night?
PRESENTER A
No, not suggesting that at all. But that – 
KEVIN FOLEY
Why would you call what happened to me Saturday night a soap opera, [Presenter A]? If you and your wife were out to dinner, and you were bashed, would you want me to call that a soap opera?
PRESENTER A
But you keep appearing in the media.
KEVIN FOLEY
No, [Presenter A]; I asked you a question.
PRESENTER A
And the question for you is – 
KEVIN FOLEY
You’re a public figure. Would you like – 
PRESENTER A
This is happening again and again and again. Do you think people are – maybe Kevin Foley is tired of the soap opera.

KEVIN FOLEY
Do you think that’s really fair, [Presenter A]? I went out with a friend at 9 o’clock on Saturday night to have a meal. I didn’t ask to be attacked, assaulted, and potentially bashed. That happened. Yeah, do you think I’m sick of it? Dead right I am. And you know maybe it’s the fact that people like you and [Presenter B] and others in this town like to fan the flames of hate and ridicule and a poisonous attitude that has clearly developed in Adelaide when it comes to Kevin Foley. Now I have to go out there and live with that. But for you to say that to me, to my kids that are probably listening right now, that their Dad can’t go out and have a meal with a friend?
PRESENTER B
No, no; I think you were asked, though, in terms of a political figure – 
KEVIN FOLEY
How about you two – 
PRESENTER B
 -- whether this is becoming a soap opera, there’s Kevin Foley again at a press conference – 
KEVIN FOLEY
How about you two – 
PRESENTER B
 -- with tears in his eyes yesterday, I’m imagining the Premier’s thinking, ‘This is starting to get not a good look’.
KEVIN FOLEY
I’m not even going to bother with this interview, quite frankly. I’ve asked – You’ve asked me to come on to talk about what occurred. Other radio stations can treat me with some respect and some dignity. But that is clearly beyond your capabilities, [Presenter A] and [Presenter B]. I got attacked Saturday night. I cried in a press conference yesterday because I was damn upset. I was very scared Saturday night, I was thumped three months ago within an inch of my life. And all you guys could be worried about was all the salacious gossip and all the reasons that might have been behind me getting hit, which were all complete bullshit. And all you want to do now is again try and score points from me. I’m the victim, guys. If you want to have a crack at me, how about you find something decent like a policy to have a go at me over?
PRESENTER B
OK, well, I think the point is though – 
KEVIN FOLEY
What is the point, [Presenter B]? What is the point?
PRESENTER B
The point is, Kevin Foley, that not many people seem to be able to focus on your policies because of what happens, rightly or wrongly, in your private life. [X][footnoteRef:24] has tweeted that your weekend incident follows verbal altercation at the [P] Bar a week ago and boisterous behaviour with journos at the [Q] Bar two weeks ago. Did that happen? [24:  [X] denotes the name of an opposition politician in the South Australian parliament. ] 

KEVIN FOLEY
Well, that’s an absolute lie by [X]. Absolute utter lie. What boisterous behaviour at the [P] Bar? What boisterous altercation with journalists? The ‘journalists’ I was with two weeks ago was one, [Y], and I reckon [Y] would be the first one to come on your program and say nothing of the like occurred. See, that’s the problem.
PRESENTER B
Did you get a mouthful from a barman there and did you say, ‘What’s your problem?’
KEVIN FOLEY
No, I didn’t. No, I didn’t. 
PRESENTER B
Ah. That’s interesting.
KEVIN FOLEY
But this is what [X] does. [X], who doesn’t have the courage, or the wit, or the acumen, to step out from 34-35 years in the Legislative Council, he perpetuates and pushes these lies out there. I mean, that is just utter bumpkin. But you guys take it as fact. So Mr [X] can sit there and put smear out like that, you grab it, you put it back onto the airwaves.
PRESENTER B
All right. I’m asking you about it.
KEVIN FOLEY
No, nothing of the sort occurred. Ask [Y], because that’s the rumour that’s been going around town – obviously pushed by [X] and his cohorts – [Y] and I were the two having the drink after the Cripsal on the Saturday night. Nothing of the like occurred. [Y] will confirm that.
PRESENTER A
Have you asked for extra security?
KEVIN FOLEY
I’ve asked for no security. That’s a matter for the police.
PRESENTER A
Would – Well, it’s a matter for you, if you’re a victim, isn’t it?
KEVIN FOLEY
No, it’s not a matter for me. You can’t ask for security. The police will make a decision – 
PRESENTER A
Mike Rann’s got security.
KEVIN FOLEY
 -- whether or not – Well, he wouldn’t have asked for it. In fact, he didn’t ask for it. I can remember, being police minister, requesting that he actually take the security because he was loath to have security on him. 
PRESENTER A
So at least two assaults. You say only two assaults. And the police haven’t come to you and said, ‘Kevin Foley, if you are in danger when you go out in the public, if this sort of thing is happening to you, we need to consider security’?

KEVIN FOLEY
Well, the police had two security – er, two police officers on me last night when I took my two sons and their two girlfriends to a local hotel just up from where I live. That’s a matter for the police to decide. Whether or not I need security.
PRESENTER A
When you walked into the nightspot on Saturday night – 
KEVIN FOLEY
‘Nightspot’, [Presenter A]? It was a wine bar – 
PRESENTER A
I’m sorry – 
KEVIN FOLEY
-- a tapas bar; quite upmarket.
PRESENTER A
I’m – So. I didn’t know there was anything bad about ‘nightspot’, but if you think that’s – that carries with it values, we’ll call it something else.
KEVIN FOLEY
Why do I have to come onto your program and be attacked in your dripping innuendo and sarcasm? You couldn’t get [X]’s lies on the radio quick enough.
PRESENTER A
If you think there’s something offensive about the word ‘nightspot’, I’m sorry.
KEVIN FOLEY
No, I do find it very offensive that you would put [X]’s tweets out.
PRESENTER B
Well, the Premier tweets like there’s no tomorrow. The Premier set the pace for tweets. [X] tweets – 
KEVIN FOLEY
Does the Premier tweet lies about [X]?
PRESENTER B
Kevin Foley, I’ve got a text here from [Y], you’ve asked us to ask him. He’s just sent a text saying it wasn’t a barman, it was a punter at the bar that had a crack at you. Now you’re saying nothing happened. He’s saying – 
KEVIN FOLEY
No, nothing happened.
PRESENTER B
-- he’s saying a punter at the bar had a crack at you. You asked us to ask him. 
KEVIN FOLEY
Well, hang on; the issue was that I was having an altercation with a journalist at the nightclub. 
PRESENTER A & PRESENTER B
No no no no no.

PRESENTER B
No no, that’s not what I asked you. You said nothing happened, you were there with [Y], absolutely nothing happened.
KEVIN FOLEY
Exactly. No. I mean the – 
PRESENTER B
Well, he says a punter made a crack at you.
KEVIN FOLEY
Yeah, well, people have a crack at me all the time, [Presenter B]; I cop it verbally, I just don’t like it when it’s physical.
PRESENTER A
OK. So in [name] Street, in the restaurant, on Saturday night, when you walked in, what happened the moment you walked in?
KEVIN FOLEY
Oh, the moment I walked in I thought, ‘What a lovely place this is’. French furniture, good décor, very nice. And my friend and I – my friend who knew the manager – the manager took us to a seat in the corner far away from the bar, from the other end of the room, where we sat down. I asked for a menu because we were hungry, having just been out with the Premier and [the Premier’s wife] and others to watch the opening of the cabaret and I was looking through the menu and as I was doing that two guys – I noticed, I just happened to look up – and they were walking to the toilet, they turned around and yelled across at me: ‘Have the courage’ – and a few swear words – ‘to join me, to join us in the toilet’. 
PRESENTER A
OK, so that happened shortly after you went to the premises.
KEVIN FOLEY
Yes, correct.
PRESENTER A
Right. And then what, about 20 minutes later?
KEVIN FOLEY
Well, er, probably about that, I was looking at the menu and I ordered some food, and I ordered a glass of wine for my friend, and a glass of wine for myself, and at that point – it was about 20 minutes, I figured those guys were well and truly gone, I wasn’t paying any attention – I then got up to go to the toilet.
PRESENTER A
Right. And this is the same toilet they’d invited you into.
KEVIN FOLEY
It was the only toilet in the restaurant. 
PRESENTER A
Right. Yeah. OK. So you then go in there, and then what happens?

KEVIN FOLEY
When I go in, [Presenter A], there are three men in a very large – which must be a disabled – cubicle in the toilet and there were three men inside there. Now what they were up to God only knows. It was obviously something pretty weird. I can’t speculate because I don’t know. But, aah, one of the gentlemen having – a taller gentleman saw me, because he could see over the top of the door, and the other guy, who had been aggressive at the earlier part of the night, stuck his head over the door and verbally, personally and politically let fly at me. I then simply said, in a very calm voice, ‘What’s your problem?’ He then burst through the doors, grabbed me, very strong, very tall, very mean-looking guy, grabbed me by the jaw and rammed the back of my head against the tiles above the urinal.
PRESENTER A
And then his two colleagues, they pulled him aside?
KEVIN FOLEY
That’s my recollection, yes.
PRESENTER A
And then what? You all ended up out in the restaurant?
KEVIN FOLEY
Yes. Well, I wasn’t going to spend the rest of the night in the toilet.
PRESENTER A
No. And they hung around for a while?
KEVIN FOLEY
They did, yes. And I copped more abuse.
PRESENTER A
And – and at what point did you call the police?
KEVIN FOLEY
After about five minutes of the abuse, and my friend that was with me was clearly distressed and concerned and upset and I wasn’t prepared to leave the venue, and it was not something that I thought can go without police attention, and so I called the police.
PRESENTER A
But by the time the police got there these fellows had left.
KEVIN FOLEY
These guys had gone, yes correct.
PRESENTER A
Now, Kevin Foley, you are the victim in this – 
KEVIN FOLEY
You’d be surprised listening to you guys.
PRESENTER A
Well, people can listen back to the interview and they can make up their own minds.

KEVIN FOLEY
Oh no, you guys are – you guys are doing what you normally do, your self-righteous position where nothing [Presenter A] or [Presenter B] can ever do is wrong and you take liberty to pain other people.
PRESENTER A
All right. Now you’ve had a very difficult last year. This is not the first incident like this.
KEVIN FOLEY
Yeah, because I actually get out and do a real job, [Presenter A]. I don’t have the luxury of sitting inside a studio pulling a public servant’s salary and being an instant expert on everything. Like you two do. I actually have to get out there and make things happen. And try and make the state a better place. Notwithstanding the barrage of criticism and abuse I get from people like you two. 
PRESENTER A
Well, the question I was going to put to you, Kevin Foley, was: Have you thought that it’s now in your best interests – it might be unfair; you might think, ‘I’m the victim here; why should I not be able to go to places? Why should I not be able to continue my job?’ But lots of people avoid situations which are unfair. You know there are children today who are going to go to school who will avoid certain places, because they just know that they’ll get into trouble. A child will know that. Have you got to the point where you have to say to yourself, ‘I’ve got to look after myself. I’ve – What’s important is not all this stuff that I do every day, it’s not getting on the radio and having a stoush with [Presenter B] and [Presenter A] or whatever, it’s not going out to press conferences and doing the rounds with the press conferences’; all of that’s just going to fade away and at the end of the day you’ve got to go home and be with yourself and you’ve got to look after yourself. Have you thought: Maybe, maybe it’s time to check out from this job and give yourself a rest?
KEVIN FOLEY
Are you saying that I – like, what restaurant – what you’re saying is that I should not go to a restaurant any more.
PRESENTER A
No no no, I’m not saying it. I’m saying: Is it time really to stop being Kevin Foley the senior minister in the Rann government? And give yourself a break?
KEVIN FOLEY
No, I don’t think so. I’m not going to let these people win. I’m not going to let [X] win. I’m not going to let [X] – he’s quite happy to peddle lies to you on the radio this morning, he’s doing it behind the scenes almost on a daily basis. I’m not going to let the Liberals get to me. I’m not going to let the bikies get to me. I’m not going to let thugs and mugs and nasty vicious people drive me out of this job.
PRESENTER B
Minister, what condition are you in to go then and do your job as a Minister if you’re in what appears to be a fragile state, crying at press conferences?
KEVIN FOLEY
Why do you say a ‘fragile state’, [Presenter B]?

PRESENTER B
I think it’s a fair call, isn’t it?
KEVIN FOLEY
Why would you say ‘fragile state’?
PRESENTER A
Based on your behaviour.
PRESENTER B
Because you’re tearing up at press conferences, you’re getting very emotional. I’m asking you: If you then go into meetings, do you just snap out of that? That’s another persona? What state are you in? And how effectively can you do your job as a Minister? How fragile is your condition?
KEVIN FOLEY
This is about the third radio interview I’ve done today and the other radio interviewers, surprisingly enough, were somewhat sympathetic to a bloke that’s been bashed twice in the last three months. But I guess that’s too much to expect from you guys. Guys, I do my job. Yeah, I cried yesterday. You know, I cry from time to time. That’s the emotional side of Kevin Foley. That doesn’t mean I’m a bad or weak person. That doesn’t mean that I’m incapable of doing my job. It actually shows that I’m a human being. And when you’re giving an interview and a press conference and you’re talking about the fact that you had yet again a very vicious attack on me – the one three months ago, of course, could’ve ended my life had I fallen a different way. That doesn’t show weakness or incapable or an incapacity to do my job. Quite the opposite; it shows that I’ve got the emotions and the resilience to roll with the punches, excuse the pun.
PRESENTER B
So you’re just going to continue keeping on!
KEVIN FOLEY
Well, what do you think I should do?
PRESENTER B
Well, no, I’m asking you, Kevin Foley. You come in for an interview – 
KEVIN FOLEY
Well, you tell me what you think I should do.
PRESENTER B
As you should know, we’re not into patsy interviews like other radio stations. And so – you happily came on and we’re talking to you I think in a respectful way and I’m asking – 
KEVIN FOLEY
Well, I don’t think you are. I think far from it. And. of course, you know, I can’t win.
PRESENTER B
Kevin Foley, if this is how argumentative you are in an interview, is it little wonder you get into strife in a pub after everyone’s had a few drinks? 

KEVIN FOLEY
(Pause) Are you serious? You’re now saying that I deserved and I caused what happened to me?
PRESENTER B
I’m asking you, Kevin Foley, whether you have an argumentative personality and whether that makes you a trouble magnet.
KEVIN FOLEY
You know, I’m really offended by that. I did nothing wrong. I didn’t mouth off, I didn’t cause an argument, I didn’t go seeking an argument. But as only you two bitter and twisted public servants can do, is you’ve just got to twist it and make me the victim. I mean, this is just – this is really low-rent stuff. And I’m sure all your listeners are going to hate me for this, but to have to be put through this from you two, sitting in your chairs, from your lofty heights, never having to have done a real day’s work – I find it damn offensive.
PRESENTER B
Minister, thank you for coming on the program. 
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