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Investigation Report No. 2450
	File No.
	ACMA2010/1515 

	Licensee
	Queensland Television Ltd

	Station
	QTQ

	Type of service
	Commercial Television broadcasting

	Name of program
	60 Minutes

	Date of Broadcast
	25 April 2010

	Relevant Code
	Clauses 4.3.1 and 7.11 of the Commercial Television Industry Code of Practice 2010

	Date finalised
	14 December 2010

	Decision
	Breach of clause 4.3.1 [factual accuracy]

Breach of clause 7.11 [complaints handling]


The complaint

On 8 July 2010, the Australian Communications and Media Authority (ACMA) received a complaint concerning a segment of the program 60 Minutes broadcast on 25 April 2010 by Queensland Television Ltd, the licensee of QTQ (the licensee).

The complainant was concerned that the segment, entitled ‘The Great Flag Debate’, contained factual inaccuracies about the history and origin of the Australian flag. 

The complainant referred the matter to the ACMA for investigation.

The complaint has been investigated in accordance with clauses 4.3.1 [factual accuracy] and 7.11 [complaints handling] of the Commercial Television Industry Code of Practice 2010 (the Code).
The program

60 Minutes is a current affairs program broadcast nationally by the Nine Network at 7:30pm on Sunday nights. 
On 25 April 2010, the program included a segment entitled, ‘The Great Flag Debate’, which explored the origins of the Australian flag and discussed the possibility of changing the design of the Australian flag. The segment ran for 13 minutes and included the viewpoints of Peter Fitzsimons, introduced by the program as an Ausflag representative; John Vaughn, President of the Australian National Flag Association, introduced as a ‘flag lobbyist’; Pauline Hanson, Australian Politician; as well as a number of members of the Australian public, including students from a high school.  
The interviewees expressed both negative and positive views about the current Australian flag; whether a new design is appropriate in light of Australia’s historical roots; and, offered suggestions for a new flag.
The segment was presented by Ray Martin and contained the following introduction:

Okay, I’m just going to put it right out there, I think we should change the Australian flag. Maybe you consider it disrespectful to say such a thing on ANZAC day. But consider this, the reason our men and women fought, and in too many cases gave their lives, was to safeguard Australia’s lifestyle and our freedoms. One of those freedoms is the right to have an opinion. When word got out that 60 Minutes was reopening the flag debate, we were inundated with hate mail. I have to confess, I copped some personal abuse as well. People are unbelievably passionate about the issue, on both sides. 
Excerpts of the broadcast are referred to throughout the report where relevant.  

The complainant is concerned about the following statements made during the broadcast by Mr Martin:

Statement 1:
The fact is that neither the Parliament, nor the people, chose the flag that we have today. Believe it or not, it began in 1901 as a sales promotion for a Melbourne magazine that was sponsored by a tobacco company. The unwritten rule for that competition was that the winner had to have two ingredients – the Union Jack and the stars of the Southern Cross – just like the Victorian State flag. 
Statement 2:
So that’s the Aussie flag in Tobruk?
Statement 3:
The flag that won that magazine competition over a century ago has served us well.
Assessment

The assessment is based on:

· a DVD recording of the broadcast provided to the ACMA by the licensee;
· the complainant’s submission; 
· the licensee’s submission; and
· publicly available information, the source of which is identified where relevant.
Issue1: did the licensee broadcast factual material accurately?
Relevant Code

News and Current Affairs Programs
4.3
In broadcasting news and current affairs programs, licensees:
4.3.1
must broadcast factual material accurately and represent viewpoints fairly, having regard to the circumstances at the time of preparing and broadcasting the program;
4.3.1.1
An assessment of whether the factual material is accurate is to be determined in the context of the segment in its entirety. 

Fair representation of viewpoints

Clause 4.3.1 of the Code obliges the accurate presentation of factual material and the fair representation of viewpoints.  
In relation to the latter element, the segment included several viewpoints. However, the ACMA has not been provided with any information to suggest that these viewpoints were not fairly represented in the broadcast.  Accordingly, an examination of the program’s compliance with clause 4.3.1, insofar as it relates to the obligation to represent viewpoints fairly, has not been pursued further. 
Considerations 
In determining whether or not a statement complained of was subject to and/or compliant with the licensee’s obligation to present factual material accurately, having regard to the circumstances at the time of preparing and broadcasting the program, the ACMA has regard to the following considerations: 

· The meaning conveyed by the relevant statement is assessed according to what an ‘ordinary, reasonable viewer’ would have understood the program concerned to have conveyed. Courts have considered an ordinary, reasonable viewer to be:

A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.

· The ACMA must assess whether the relevant statement would have been understood by the ordinary reasonable viewer as a statement of fact or an expression of opinion. 

· The primary consideration would be whether, according to the natural and ordinary meaning of the language used and the substantive nature of the message conveyed, the relevant material presents as a statement of fact or an expression of opinion. 

· In that regard, the relevant statement must be evaluated in its context. Contextual indications from the rest of the broadcast (including tenor and tone) are relevant in assessing the meaning conveyed to the ordinary reasonable viewer. 

· The use of language such as ‘it seems to me’, ‘we consider/think/believe’ tends to indicate that a statement is presented as an opinion. However, a common sense judgment is required as to how the substantive nature of the statement would be understood by the ordinary reasonable viewer, and the form of words introducing the relevant statement is not conclusive. 

· Inferences of a factual nature made from observed facts would usually still be characterised as factual material (subject to context); to qualify as an opinion/viewpoint, an inference reasoned from observed facts would usually have to be an inference of a judgmental or contestable kind. 

· While licensees are not required to present all factual material available to them, if the omission of some factual material means that the factual material presented is not presented accurately, that would amount to a breach of the clause. 

· In situations where witnesses give contradictory accounts, if there is no objective way of verifying the material facts, the obligation to present factual material accurately may require that the competing assertions of fact be presented accurately as competing assertions. 

· The identity of the person making the statement would not in and of itself determine whether the statement is factual material or opinion. It is not possible to conclude that because a statement was made by an interviewee, it was necessarily a statement of opinion rather than factual material. 

Complainant’s submissions

The complainant submitted in relation to Statement 1: 

 [...]

Misleading - the intention seems to be to belittle the concept of the flag design competition and to imply that our national flag has no official standing other than as a sales promotion for a magazine. This distorts history (by failing to note that the Commonwealth set up the official flag competition which resulted in our national flag) and dishonours the “world’s first” flag design competition. Never before had a national flag been chosen in an open public competition and about 1% of the Australian population at the time took the opportunity to help design our flag. The ‘Review of Reviews’ magazine competition entries were submitted for consideration as part of the official Commonwealth Government flag design competition announced in the Commonwealth of Australia Gazette on 29 April 1901.

[...]

Ray Martin is confusing two separate competitions. The ‘Evening Herald’ ran an unofficial competition in 1900, which did require that entries included a Union Jack and Southern Cross. (As noted above the winning design did not become our flag.)

However in October 1900 the ‘Review of Reviews’, considering that the ‘Evening Herald’ competition had been too restrictive, announced a national competition which was to be judged by the premiers of the six ‘federating colonies’ (i.e. the states). The announcement noted that the earlier competition had been “purely local…and fettered by the conditions that the Federal Flag must include both the Union Jack and the Southern Cross…it seems unwise to fetter the competition with any such absolute limitations…”.  Even though a flag which omitted these symbols might have (had?) small chance of success, it is explicitly clear that there is no such restriction as that claimed by Ray Martin in the competition that led to our national flag. As noted earlier, the ‘Review of Reviews’ did not proceed with judging its entries, as it was ultimately agreed that these would be considered as part of the official Commonwealth flag design competition announced in the Commonwealth of Australia Gazette on 29 April 1901. A reading of this gazette [...] confirms that the Commonwealth also did not put any restrictions on entries.

In fact during the ‘Flag Debate’ broadcast on April 25, the 60 Minutes camera panned over a publication illustrating the incredible diversity of designs submitted, many without the Union Jack – as one historian noted, entries featured "every kind of flora and fauna identifiable with Australia -- sometimes all at once!”. We are also told that "among the more quirky designs were a kangaroo leaping through the constellation of the Southern Cross, a scene depicting native animals playing cricket with a winged cricket ball, a six-tailed kangaroo representing the six Australian states, and a kangaroo aiming a gun at the Southern Cross…".
The complainant submitted in relation to Statement 2:

Highly misleading, if not deceptive - this rather bizarre claim was made during the following discussion with another Ausflag Director. In fact (as has been confirmed by no less than a further Ausflag director Ralph Kelly) the flag brandished during the above exchange was actually “the centre panel of an Italian flag” captured by Australian troops! 
The complainant submitted in relation to statement 3:


Wrong - the only magazine that declared a “winner” for a flag design competition was the ‘Evening Herald’, which ran its competition prior to that announced by the ‘Review of Reviews’. (The ‘Review of Reviews’ did not proceed with its competition independently but allowed entries received to be considered as part of the official Commonwealth competition, as well as providing part of the prize money). And the flag design that won the Evening Herald competition over a century ago has never flown anywhere.
Licensee’s submissions
The licensee submitted that: 

[...] There is no independent evidence to support the complainant’s claim that his version is accurate...

 [...].

Nine consulted with many individuals and organisations in relation to the report and in compiling the report, Nine relied on the following items to obtain accurate information: 
A. Publications:

· Flag and Nation: Australians and Their National Flag Since 1901, Elizabeth Kwan, UNSW Press, Sydney, 2006;
· Australian Flags [3ed], Awards and Culture Branch, Department of the Prime Minister and Cabinet, Commonwealth of Australia, Canberra, 2006;
· The Australian Flag: Colonial Relic or Contemporary Icon?, Carol A Foley, The Federation Press, Leichardt, 1996;
· Filibuster: The Century Long Australian Flag Debate, Ralph Kelly, Lecture presented at the 17th International Conference of Vexillology, Cape Town.
B. Organisations:

· Ausflag Ltd (various brochures, leaflets and archival material);

· Crux Australis Anthony Burton [Editor], Flag Society of Australia.
C. Expert interviews:
· Ralph Kelly (Vexillographer and Treasurer Flags Australia);

· John Vaughan (President, Australian National Flag Association);

· Harold Scruby (Executive Director of Ausflag);

· Don and Lois McColl (daughter of the original flag designer).
In relation to each specific statement, the licensee submitted: 

Statement 1:

Nine maintains that the statement is accurate. Nine’s research indicates the following:

· Melbourne magazine called the Review of Reviews for Australasia decided to hold a contest to choose a new Australian flag in an attempt to increase circulation. The competition was launched in the October 20, 1900 issue of The Review of Reviews, at page 442. 

· There was a very strong suggestion from the Review of Reviews competition invitation that a flag which omitted the Union Jack and the Southern Cross ‘might have small chances of success’ [October 20, 1900 issue of the Review of Reviews, page 442].
· The commonwealth Government announced an official competition for a new Australian flag on the 29th April 1901. The competition attracted over 32,000 entries, including many originally sent to the Review of Reviews competition. The two contests were merged after the Review of Reviews agreed to being integrated into the government initiative [April 20, 1901 issue of the Review of Reviews, page 378]. 
· The Havelock Tobacco Company contributed 50 pounds to the total 200 pound prize money for the competition [website of the Australian National Flag Association].
· Following judging of the flags design, 2 flags were suggested under the commonwealth competition to serve as the national flag [Report to Prime Minister Barton by Board of Judges dated 2 September 1901, Papers regarding Commonwealth flag laid on table of Senate, Australian Archives [AL-1904/4897]].
· Prime Minister Barton waited until 8 February 1902 to arrange for the dispatch of two designs to the Secretary of State for the Colonies. The British Imperial authorities were asked to determine which of the designs was to be adopted. The British approved design “A” [Minute for His Excellency the Governor-General from Edmund Barton dated 8 February 1902. Australian Archives [A6: 1901/134].

· The gazettal of the design on 20 February 1903 constituted its legal adoption as the flag of the Federal Government. 

Statement 2:

Nine maintains that the statement is clearly and unambiguously a question and therefore amounts to a statement of opinion and not a statement of fact [...]. This is more apparent when viewed in the context of the segment in its entirety [...]. The question occurs in the context of an interview with Ausflag representative Peter Fitzsimons. 

[That the statement is a statement of opinion] is evidenced by contestability [sic] of the statement, the fact that the statement was made in the context of an interview with an expert seeking his advice on whether the flag shown was indeed the “Aussie flag in Tobruk”. Nine maintains that having regard to these factors, the reasonable viewer would have interpreted the statement as a question and therefore a statement of opinion. [...]
 Statement 3 

Nine maintains that statement 3 was a mixture of opinion and fact. To the extent that the reference to “the flag that won that competition” is taken to be a statement of fact, Nine notes that contrary to the complainant’s allegations “that no winner was announced in The Review of Reviews competition”, on 3 September 1901, the judges of The Review of Reviews competition did indeed announce the winning design. This design was displayed with all the entries in the Melbourne Exhibition Hall. [...]
Finding

In broadcasting the 60 Minutes on 25 April 2010, the licensee:

· breached clause 4.3.1 of the Code in relation to Statements 1 and 3; and
· did not breach clause 4.3.1 of the Code in relation to Statement 2. 
Reasons
The first issue to be determined is whether the statements the subject of the complaint constituted factual material. The delegate has assessed whether Mr Martin’s statements would have been understood by the ordinary, reasonable viewer as a statement of fact or an individual viewpoint or comment. The delegate has had regard to the broadcast’s context, and the language, tenor and tone of Mr Martin’s statements. 

Once this test has been applied to ascertain the meaning of the broadcast material, it is for the ACMA to determine whether the material has breached the Code.
Statement 1
Did the statement constitute factual material?

The fact is that neither the Parliament, nor the people, chose the flag that we have today. Believe it or not, it begun in 1901 as a sales promotion for a Melbourne magazine that was sponsored by a tobacco company. The unwritten rule for that competition was that the winner had to have two ingredients – the Union Jack and the stars of the Southern Cross – just like the Victorian State flag.
The delegate is satisfied that Statement 1 was presented as a statement of fact.  The statement was presented in an unequivocal and unquestioning manner without the allusion of individual opinion and without any use of qualification or comparison.  Adding to the factual characteristic of the content, the statement at the outset is introduced as being a ‘fact’ with the words ‘The fact is [...]’. 
Was statement 1 presented accurately?
The statement comprises two main components:  

1. The fact is that neither the Parliament, nor the people, chose the flag that we have today. Believe it or not, it begun in 1901 as a sales promotion for a Melbourne magazine that was sponsored by a tobacco company.
2. The unwritten rule for that competition was that the winner had to have two ingredients – the Union Jack and the stars of the Southern Cross – just like the Victorian State flag.
The complainant, as the delegate understands it, is concerned that the statement was misleading because it omitted mention of the Commonwealth’s involvement in the development of the current Australian national flag, therefore undermining its official standing. The complainant also considers that it was inaccurate to state that there was an ‘unwritten rule’ for the competition launched by the Melbourne magazine referred to in the statement ‘that the winner had to have ... the Union Jack and the ... Southern Cross’. 
Message conveyed by the statement

The delegate has considered what message would have been conveyed by Statement 1 to the ordinary, reasonable viewer.  It is noted that while the statement was being made, footage was shown of the cover of the Review of Reviews of Australasia showing the winner of the Commonwealth Government Federal Flag Competition. Furthermore, shortly after the statement was made, the reporter stated: 
Little wonder it has been controversial ever since. 
The delegate is of the view that, on the whole, the ordinary, reasonable viewer would have drawn the general conclusion that:  

1. the design of the current Australian national flag came into existence as a result of a public competition held by a  Melbourne magazine, as a sales promotion; and  

2. whilst not explicit in the conditions of entry for this competition, the winning design was restricted only to those entries that contained the Union Jack and the Southern Cross. 

The next question is whether these assertions were accurate. 

The competitions
The complainant alleges that the licensee has confused competitions. The complainant submitted that there were three competitions held by:

1. Melbourne newspaper the Evening Herald;
2. Melbourne magazine the Review of Reviews of Australasia; and 

3. Commonwealth Government Federal Flag Competition. 
There is no dispute between the licensee and complainant that the second competition, launched by the Review of Reviews of Australasia, was the Melbourne Magazine competition that merged with the Federal competition called by the Government.  
Turning to the available literature on this subject, the licensee has cited a series of publications.  The licensee also provided the ACMA a copy of the cover of the Review of Reviews for Australasia depicting the winning Australian flag design; and a copy of an article: Filebuster – the Century Long Australian Flag Debate – Ralph Kelly.  
Ralph Kelly is a member of AusFlag – described on its website as ‘an organisation seeking to secure popular support for a new Australian flag’.
  The delegate considers that this publication would not be expected to necessarily represent an independent and unbiased position of the flag’s origin. 
The delegate makes the following observations from the information provided by the licensee and its own independent research:   
Evening Herald 
On 5 June 1900, the Evening Herald invited the public to submit designs for an Australian flag. The conditions of the competition relevantly included
:
CONDITIONS OF COMPETITION

The Union Flag of Great Britain (ie the “Union Jack”) to be incorporated. 

Also the Southern Cross, either in exact shape of the constellation itself, or symbolised by some means. The flag should be simple in design and original as far as possible, easily distinguishable at a distance in every detail. It must be capable of being easily made up in bunting. 

[...]

The winning design of the Evening Herald flag competition was announced on September 1900 and bears no resemblance to the Australian flag.
 
Review of Reviews of Australasia 

The following month, on 20 October 1900, a separate competition was launched by the magazine Review of Reviews of Australasia to design an Australian flag. An advertisement for the competition relevantly stated:

The coming Australian Commonwealth will need a Flag, and many efforts are already being made to evolve a graceful, characteristic, and effective national symbol; a Flag which shall at once express kinship with the Empire and yet be characteristic of the new and great political entity which has come into existence.
[...]

Review of Reviews of Australasia is a Melbourne magazine
. There was no announcement of a winner for this competition alone as it merged with the Commonwealth Government Federal Flag Competition.  However, the cover of the Review of Reviews of Australasia provided by the licensee states:

Review of Reviews Federal Flag adopted as the National Flag by the Commonwealth Government.  
Commonwealth Government Federal Flag Competition 

The following year, on 29 April 1901, the government announced the Commonwealth Government Federal Flag Competition. The competition was advertised in the Commonwealth of Australia Gazette on 29 April 1901
 and set out the conditions:

[image: image2.png]DESIGN FOR A FEDERAL FLAG
The Government of the Commonwealth of Australia invite
competitive designs for a Federal Flag, such designs to be forwarded
by post or otherwise not later than the 31st May, 1901.
The designs will be judged by a Board to be appointed by the Federal
Government for the purpose, and a sum of £75 will be paid to the
designer of that selected as the best.
Each competitor will be required to forward two coloured sketches
— one for the merchant service, and one for naval or official use —
not less than 6 inches by 3 inches [15 cm by 7.5 cm] in size.
All designs must be indorsed on the cover “Commonwealth Flag”,
and must be addressed to “The Secretary to the Prime Minister of the
Commonwealth of Australia, Melbourne.”

Each design must bear a motto or nom de plume, and must be
accompanied by a sealed envelope bearing on its face the motto or
nom de plume with which the designer signed, and enclosing the
name and address of the designer.

The successful design will be submitted to the Imperial authorities.

‘The award of the Board, however, will be final, and the prize will be
given in accordance with their decision, even if the design be not
accepted by the Imperial authorities.





At the time that the government announced its competition, the Review of Reviews of Australasia flag competition was still running. The Review of Reviews of Australasia decided that the entries they had received would be incorporated into the government competition:
We are happy to announce that the conditions of the Commonwealth flag competition coincide exactly with our own. We are able, therefore, to transfer all the flags sent to our competition to the Board of Commonwealth experts [...].

The winner of the Commonwealth Government Federal Flag Competition was announced on 3 September 1901. 

The prize money for the Commonwealth Government competition was fixed at 200 Pounds for the winning design. This amount included 75 Pounds from the Review of Reviews journal, 50 Pounds from a tobacco company, and the balance of 75 Pounds from the Government of Australia.

Turning to the information broadcast, Statement 1 refers to a competition held by a ‘Melbourne Magazine’ in 1901 and sponsored by a ‘tobacco company’.  From the information canvassed above, it appears the intention of Statement 1 is to refer to the competition launched by the Review of Reviews of Australasia magazine. This is supported by the footage shown of the Review of Reviews of Australasia magazine. 
In this regard, it was not inaccurate to state that the Australian flag ‘began’ as a sales promotion for a Melbourne magazine’ [Emphasis by the ACMA].  It was not, however, accurate to state that the flag ‘begun in 1901’.  This is because the Review of Reviews of Australasia competition was launched in 1900, and it was the Commonwealth Government Federal Flag Competition that was launched in 1901. 


Omission of information
As outlined above, the message conveyed to the ordinary, reasonable viewer by Statement 1 was that the national flag came into existence after a Melbourne magazine held a public competition for its design.  The ordinary, reasonable viewer would not necessarily have understood that there was the subsequent involvement of an official Government competition.   Adding to this inference are the words immediately preceding this statement that neither ‘Parliament nor the people chose the flag’, the statement subsequently made in the report: 
The flag that won that magazine competition over a century ago has served us well (Statement 3 in this investigation). 
The report does not state anywhere that there was a Commonwealth Government Federal Flag Competition. As outlined above, if the omission of some factual material results in factual material being not being presented accurately, it would amount to a breach of the clause.  While licensees are not required to present all factual material available, the delegate considers that this factual element was central to the topic being covered. 

Given the message conveyed to the viewer by the statement and in the context of the broadcast as a whole, the delegate is satisfied that the omission of the Commonwealth’s involvement in the competition amounted to the inaccurate presentation of factual material.  
Design constraints of the competitions
The complainant considers that the licensee confused the competitions because it states that there was an unwritten rule that the winning design contain the Union Jack and the Southern Cross.  This is because there was a direct stipulation of this kind in the first competition held, the Evening Herald competition, but not in the subsequent competition. 
The licensee maintains it was not inaccurate to say that the Review of Reviews had an unwritten rule.  

Turning to the rules of the competitions as canvassed above, the delegate is satisfied that the Evening Herald competition contained a specified, or ‘written’, rule that these be included. 
The delegate is of the view that no such design constriction was directly stipulated by both the Review of Reviews of Australasia magazine and the Commonwealth Government Federal Flag Competition. The Commonwealth Government Federal Flag Competition did not stipulate any such design requirements for the flag and the Review of Reviews of Australasia stated that its competition had the same conditions as the Commonwealth Government competition (see above). 
Was there an unwritten rule in the Review of Reviews competition?

The licensee has argued that available literature suggests there was a tacit preference by the Review of Reviews of Australasia and Commonwealth Government Federal Flag Competition that the designs include the Union Jack and the Southern Cross, and referred to Ralph Kelly’s article as support. However, the delegate is of the view that this article alone would not represent an independent or unbiased position on the subject.  While the licensee has provided citations, it has not extracted the specific information it relied on in making this statement. The delegate has been unable to source these publications.  The delegate sought further clarification in this regard from the licensee on 8 October 2010 and did not receive a response from the licensee.  

Accordingly, there is no information before the ACMA that the Review of Reviews of Australasia magazine contained an ‘unwritten’ rule of this nature, and the delegate cannot be satisfied that there was.  

Conclusion
The delegate has made the following preliminary findings in relation to Statement 1: 
·  the statement cited the wrong year in which the competition was launched
· the statement failed to specify the Commonwealth’s involvement in the competition; and 
· there is insufficient evidence to support the contention that there was an ‘unwritten rule’ in relation to the Review of Reviews competition (and thereby, the official Government competition). 
In the context of the entire report, the delegate does not consider the error in the citation of the year in isolation would have been significantly misleading to the ordinary reasonable viewer.  However, when read in conjunction with the omission of information regarding the Commonwealth, together with the stipulation of an existing unwritten rule, the delegate is of the view that this would have been misleading to the ordinary, reasonable viewer.   

Accordingly, the licensee breached clause 4.3.1 of the Code in relation to the presentation of Statement 1.  
Statement 2

Did the statement constitute factual material?

So that’s the Aussie flag in Tobruk?
Statement 2 occurred in the context of Mr Martin’s interview with Ausflag representative, Peter Fitzsimons. The topic was discussed in the context of the flag of one of the tank regiment in Tobruk. The complainant’s concern is that the flag shown in the footage was ‘the centre panel of an Italian flag captured by Australian troops’. The interview included:

Mr Martin: 
He’s (Mr Fitzsimons?) has also written bestselling books about Australia’s military campaigns from Kokoda to Tobruk. 

Mr Fitzsimons: 
In Tobruk, that happens to be a genuine flag of one of the tank regiments.
Mr Martin: 
So that’s the Aussie flag in Tobruk?
Mr Fitzsimons: 
Well, that was the flag, I mean, but the bond they actually formed was primarily with each other. I’ve talked to a lot of these veterans. You know, the actual Australian flag fought - bluey died under the flag - no, bluey didn’t die under the flag. 
The delegate is of the view that Statement 2 would not have been understood as factual assertion by the ordinary reasonable viewer.  The ordinary reasonable viewer would have understood that Statement 2 purported to represent a possible viewpoint and was expressed as a question suggesting that the issue was contestable. The reply provided by Mr Fitzsimons does not appear to directly address Mr Martin’s query but rather digresses to another topic.   Mr Fitzsimons did not unequivocally confirm that the flag being referred to was the Australian flag in Tobruk. 
Statement 2 does not constitute a statement of fact and accordingly is not subject to the relevant code provision.

Statement 3

The flag that won that magazine competition over a century ago has served us well.
The delegate agrees with the licensee that statement 3 is a mixture of opinion and fact with the reference to ‘the flag that won that competition’ containing the factual element. The accuracy of statement 3 has been assessed only insofar as it contains factual content. 
Was Statement 3 presented accurately?
The ordinary, reasonable viewer would have understood statement 3 to convey that the Australian flag was the winning design of the competition it refers to in Statement 1.  That is, the Review of Reviews of Australasia magazine flag competition.  The delegate has found, under Statement 1 discussed above, that it was not inaccurate to state that the competition ‘begun’ with a competition launched by a Melbourne magazine (Review of Reviews of Australasia).  It was, however, inaccurate to state that the Australian flag ‘won that magazine competition’.  
This is because the Australian flag design was the winning design of the Commonwealth Government Federal Flag Competition (gazetted in 1903). 
Accordingly, the licensee breached clause 4.3.1 of the Code in relation to the presentation of statement 3.  
Issue2: did the licensee provide a substantive written response?
Relevant Code

Complaints handling
7.11
Subject to clause 7.15, a licensee must provide a substantive written response to a complaint that satisfies the requirements in clause 7.2. 

7.12
That response must be made as soon as practicable, but in any case no longer than 30 working days after the receipt of the complaint;
Complainant’s submission

In relation to the handling of the complaint, the complainant submitted that:

[...] On April 29 I used the electronic lodgement system to lodge a complaint under the Code of Practice in respect of 60 Minutes broadcast on ANZAC Day.

To date I do not appear to have received an acknowledgement of the complaint from either [Free TV] or Channel 9, or any substantive response. 
[...]
Licensee’s submission

In relation to the handling of the complaint, the licensee submitted that:

[...] I confirm the complaint was received through the electronic complaints lodgement system. 

The broadcast resulted in a number of complaints of a similar nature being received, both through the electronic lodgement system, as well as through the ordinary mail. In accordance with clause 7.18 of the Code, a database of complaints was compiled and [a] form letter was sent to those complainants entered into the database. Due to human error, Nine accepts that [the complainant’s] details were not entered into the database. The failure to respond to the complainant was an administrative oversight for which I was responsible. Nine regrets this error. [...]

Finding
In failing to provide a written response to the complainant, the licensee breached clause 7.11 of the Code.
Reasons
Clause 7.11 of the Code requires that a licensee provide a substantive written response to a complaint that satisfies the requirements of clause 7.2, and 7.12 of the Code requires that this  be provided no longer than 30 working days after the receipt of the complaint. 

The licensee conceded that it failed to provide a response to the complainant within the required time frame.  It submitted that this was due to an ‘administrative error’ where the complaint was not entered into the database.
Accordingly, the licensee has breached clause 7.11 of the Code. 
� Section 149(1) of the Broadcasting Services Act 1992 refers to the ACMA’s role in investigating complaints under codes of practice. 


� Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at p.164-167.


� �HYPERLINK "http://www.ausflag.com.au/"�http://www.ausflag.com.au/�, accessed by ACMA staff on 28 October 2010.


� The Australian Flag: Colonial Relic or Contemporary Icon? Carol A Foley, Federation Press, Leichardt, 1996, p. 48.





� Australian Bureau of Statistics, Year Book Australia, No.67, 1983, p.23.
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� Review of Reviews of Australasia, May issue, 1901. 
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