Enforceable Undertaking

This enforceable undertaking (Undertaking) is given by NEW DIALOGUE PTY LIMITED
(ACN 111 086 938) to the Australian Communications and Media Authority (ACMA) pursuant to
section 38 of the Spam Act 2003 (Cth).
1. Definitions and interpretation
In this Undertaking:

a. The ACMA means the Australian Communications and Media Authority.

b. Business Day means a day that is not a Saturday, Sunday, public holiday or bank
holiday in Melbourne or Sydney.

¢. Company means NEW DIALOGUE PTY LIMITED (ACN 111 086 938) of Level 5, 65
York Street, SYDNEY NSW 2000.

d. Person means a natural person, a company or an incorporated or unincorporated entity
of any nature.

e. Spam Act means the Spam Act 2003 (Cth).
f. SMS means Short Message Service.

Words and expressions defined in the Spam Act have the same meaning in this Undertaking,
unless otherwise specified.

A reference to legislation includes any modification or re-enactment of it, and any regulations
made under it.

2. Commencement Date
This Undertaking commences when:
a. it has been executed by the Company, and

b. so executed, it has been accepted by the ACMA and written notification of the
acceptance has been given to the Company.



3. Background
3.1 The Company

The Company was incorporated in New South Wales on 23 September 2004. The Company
provides business to business professional advertising, communications and marketing
services. As part of these services, the Company provides advice to clients and purchases
services on behalf of clients which can result in the sending of commercial electronic messages.
Such activities are referred to in this undertaking as ‘recommending, planning and buying
media’.

3.2 The ACMA'’s Investigation

a. On 21 January 2009 the ACMA commenced an investigation into complaints about
commercial electronic messages alleged to have been sent or caused to have been
sent by the Company and other Persons as a result of a consumer marketing
campaign commenced in October 2008.

b. The Company’s role in the marketing campaign was to provide media planning and
buying services for a client. The Company created a media strategy and then
negotiated to buy media for the marketing campaign. As part of the marketing
campaign, the Company contracted with another Person to send SMS mobile text
messages to mobile telephone numbers contained on a database owned and
managed by that other Person. The content of the SMS message was drafted by a
different Person.

c. Atotal of 100,000 SMS messages (that is, commercial electronic messages) were sent
as part of the marketing campaign. The ACMA alleges that the commercial electronic
messages were sent in contravention of the Spam Act because:

i. the content of the messages did not contain accurate information about how the
recipient of the message could readily identify and contact the organisation who
authorised the message as required by section 17 of the Spam Act; and

ii. the content of the messages did not contain a functional unsubscribe facility as
required by section 18 of the Spam Act.

d. The ACMA provided the Company with details of the alleged contraventions of the
Spam Act on 21 January 2009 and 17 August 2009. The Company provided a
response to the ACMA in relation to the alleged contraventions and also held
extensive discussions with the ACMA in order to understand its concemns and the
reasons why, in the circumstances of providing media planning and buying services,
the ACMA considered that the Company had caused the 100,000 commercial
electronic messages to be sent in contravention of the Spam Act.

e. Whilst the Company did not create or approve the content of the 100,000 commercial
electronic messages in question and believed that the messages did not require a
functional unsubscribe facility, the Company accepts that it was involved in causing
the messages in question to be sent.



f. On this basis and on the basis of the documents and information obtained during the
course of the investigation, the ACMA is of the view that the Company contravened
sections 17 and 18 of the Spam Act on a number of occasions.

g. The Company is constantly endeavouring to improve its services, particularly with
regard to improving regulatory compliance. This is of benefit to the Company, its
clients and consumers. The Company is committed to working with the ACMA to
improve its internal processes so as to ensure Spam Act compliance.

4, Undertaking to make payment

The Company undertakes to pay to the ACMA an amount of $22,000 in settlement of the
alleged contraventions of the Spam Act. The total amount to be paid no later than 7 Business
Days after the Commencement Date.

5. Undertaking regarding conduct
5.1 Undertaking with respect to training

a.  Within 3 months after the Commencement Date the Company undertakes to develop
and submit to the ACMA for approval a training program that will outline the
requirements of all relevant provisions of the Spam Act upon the business of the
Company, including Part 2.

b.  Within 3 months after receiving notification of the ACMA’s approval of the training
program, the Company undertakes to provide the approved training program to all its
directors, employees and contractors who are involved in recommending, planning and
buying media that results or is likely to result in the sending of commercial electronic
messages after the Commencement Date.

c. The Company undertakes to provide the approved training program to any new
directors, employees and contractors who are involved in recommending, planning and
buying media that results or is likely to result in the sending of commercial electronic
messages within 2 months of that new director, employee or contractor commencing
their duties with the Company.

d.  The training program will incorporate a requirement that all directors, employees and
contactors that are required to complete the training program are provided with a copy
of this Undertaking.

e. For a period of 6 months after the date of provision of the first approved training
program, the Company must provide to the ACMA a 3 monthly report which details the
attendees at each training session during the proceeding three months and confirming
that the training provided incorporated all modules of the approved training program
together with the provision of a copy of this Undertaking. Each report shall be provided
to the ACMA no later than 10 Business Days after the end of the applicable reporting
period.



5.2

5.3

Undertaking with respect to quality assurance

Within 2 months after the Commencement Date, the Company undertakes to develop
and submit to the ACMA for approval quality assurance processes to ensure that
services provided by the Company to its clients that include recommending, planning
and buying media that involves or is likely to involve the sending of commercial
electronic messages comply with sections 16, 17 and 18 of the Spam Act.

The quality assurance process will include a requirement that the Company, as part of
its client engagement process and during the course of providing its services, ensures
that it:

i. complies with section 16 of the Spam Act by using all best commercial endeavours
to ensure that the Company is provided with reasonable objective evidence from
each client, media owner or list provider that confirms that each relevant electronic
account-holder within the list of proposed recipients of commercial electronic
messages has consented to the receipt of the proposed commercial electronic
message from the authoriser of the message;

ii. complies with section 17 of the Spam Act by ensuring that the Company critically
reviews the proposed message to be sent to ensure that the content of the
message does contain accurate information about how the recipient of the
message could readily identify and contact the organisation who authorised the
message; and

iii. complies with section 18 of the Spam Act by ensuring that the Company critically
reviews the proposed message to be sent to ensure that the content of the
messages does contain a functional unsubscribe facility.

Within 1 month after receiving notification of the ACMA’s approval of the Company’s
proposed quality assurance processes, those processes must be implemented by the
Company.

The Company undertakes to provide to the ACMA, within 5 Business Days after the
implementation of the approved quality assurance processes, written conformation of
that implementation.

Undertaking with respect to complaints handling

In respect of services provided by the Company to its clients that includes
recommending, planning and buying media that results or is likely to result in the
sending of commercial electronic messages, the Company undertakes to inform its
clients in writing that it is best practice to have an electronic messages complaints
handling policy which complies with the Australian Standard ISO 100002 — 2006
(Customer satisfaction — Guidelines for complains handling in organisations).

The Company will start informing all applicable existing clients of this within 10
Business Days after the Commencement Date and all applicable future clients at the
time of engagement with the client.



¢.  For a period of 12 months after the Commencement Date, the Company shall provide
to the ACMA a 3 monthly report which details any complaints received by the
Company or the Company'’s clients (of which the Company has become aware during
the preceding 3 months), in respect of commercial electronic messages sent after the
Commencement Date by the Company’s clients (or on their behalf) that have resulted
from services provided by the Company to its clients, including any response to those
complaints of which the Company is made aware, during the preceding 3 months.

d. The Company undertakes to provide each report to the ACMA no later than 10
Business Days after the end of the applicable reporting period. If the Company is not
aware of any complaints during the applicable reporting period, the Company is not
required to provide a report to the ACMA for that particular period, but must notify the
ACMA in writing that this is the case no later than 10 business Days after the end of
the applicable repotrting period.

5.4 Undertaking with respect to auditing

a. The Company undertakes from the Commencement Date, during the course of
providing its services that include recommending, planning and buying media that
results or is likely to result in the sending of commercial electronic messages, to audit
all commercial electronic messages proposed to be sent by or on behalf of the
Company’s clients for compliance with sections 16, 17 and 18 of the Spam Act.

b.  The audit for compliance will occur in accordance with the quality assurance process
outlined in paragraph 5.2 above.

¢. For a period of 12 months after the Commencement Date, the Company must provide
to the ACMA a 3 monthly report which details the results of the audit for the preceding
3 months.

d. The Company undertakes to provide each report to the ACMA no later than 10
Business Days after the end of the applicable reporting period.

5.5  Undertaking with respect to Unsubscribe Facility

a. The Company undertakes, from the Commencement Date, during the course of
providing its services that include recommending, planning and buying media that
results or is likely to result in the sending commercial electronic messages, to use all
best commercial endeavours to advise the Company’s clients of the requirement to
action and implement procedures to ensure that any person who indicates a desire to
unsubscribe or otherwise withdraws their consent from receiving commercial electronic
messages does not receive any further commercial electronic message from the client
of the Company.

b.  Implementation of this undertaking will occur in accordance with the quality assurance
process outlined in paragraph 5.2 above.

5.6 General Undertakings

In addition to the specific obligations set out in this Undertaking, the Company undertakes to do
all things reasonably necessary to give effect to this Undertaking.




6. Expiration of this Undertaking

Unless otherwise stated above with respect to particular undertakings, this Undertaking
continues for a period of 12 months from the Commencement Date (paragraph 4) or until it is
withdrawn or varied by the Company, with the consent of the ACMA, pursuant to section 38(2)
of the Spam Act, whichever is the eatrlier.

7. Acknowledgements of the Company
The Company acknowledges that:
a. the ACMA may make this Undertaking available for public inspection; and
b. acceptance by the ACMA of this Undertaking does not derogate from any rights and

remedies available to any other Person arising from the conduct described in this
Undertaking.

Date Accepted by NEW DIALOGUE PTY LIMITED: 29 September 2009

Name & Position of New Dialogue Pty Limited representative Signature of New Dialogue Pty Limited representative
authorised to sign this Undertaking: authorised to sign this Undertaking:

Tim Sexton, Managing Partner Mg\

The Undertaking offered by NEW DIALOGUE PTY LIMITED is accepted by the Australian Communications and Media
Authority pursuant to Section 38 of the Spam Act 2003 (Cth)

Date Accepted by ACMA:

Name & Position of ACMA representative authorised to sign: Signature of ACMA representative authorised to sign:

Grant Symons
Executive manager, Converging Services Branch

Australian Communications and Media Authority
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