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1. 
Introduction
1.1
On 22 June 2006, the Minister for Communications, Information Technology and the Arts announced that legislation to establish national telemarketing standards and a Do Not Call Register (the Register) had passed through Parliament. Budget funding of $33.1 million has been provided over four years for the arrangements, with industry anticipated to contribute $15.9 million over that period through the payment of fees to access the Register. 
1.2
The Australian Communications and Media Authority (ACMA) is responsible for the setting of the telemarketing standards and establishing the Register on which people can register their telephone numbers to enable them to opt out of receiving unsolicited telemarketing calls. These new responsibilities arise from the Do Not Call Register Act 2006 (DNCR Act) and the Do Not Call Register (Consequential Amendments) Act 2006.

1.3
Under section 125A of the Telecommunications Act 1997 (the Telecommunications Act), ACMA must determine certain industry standards relating to the telemarketing industry before the commencement of Part 2 of the DNCR Act.  This discussion paper canvasses views associated with the development of the telemarketing industry standard. ACMA will consult separately on issues relating to the establishment of the Register.

1.4
The Do Not Call Register legislation responds to the increasing level of community concern about the growing number of unsolicited telemarketing calls and the inconsistency in current rules governing the telemarketing industry. 
1.5
The development of a national telemarketing standard is intended to provide consumers with greater certainty regarding the minimum level of behaviour they can expect from unsolicited telemarketing calls. A national telemarketing standard is also intended to encourage best practice in telemarketing, which when conducted in accordance with relevant legislation is a legitimate widespread business activity, as well as potentially reducing compliance and administrative costs for industry and regulators following the introduction of uniform national laws.

1.6
Generally, the telemarketing standard will apply to:

· all telemarketing calls, including voice calls, made to an Australian number to market, advertise or promote goods and services, conduct opinion polling and to carry out standard questionnaire-based research; and

· all telemarketers including those who will be exempt from the general prohibition from calling numbers on the Do Not Call Register (such as charities, registered political parties, and religious organisations).

1.7
The standard will not apply to non-telemarketing calls, including non-telemarketing calls by persons that also carry out telemarketing activities (for example, non-telemarketing calls from charities).

1.8
The telemarketing standard must only cover certain matters, permitted calling hours, information which must be provided by the caller, requirements on terminating unsolicited calls and the enabling of calling line identification. The challenge in determining the standard will be to balance the rights of customers and legitimate telemarketing businesses.  
1.9
Information about the level of community concern that gave rise to the Do Not Call Register legislation and the telemarketing industry is contained in the Explanatory Memorandum to the Do Not Call Register Bill 2006. 
2. Purpose of this discussion paper
2.1
This discussion paper invites comment on the central issues to be addressed in the telemarketing standard and provides background information intended to help stimulate consideration of these issues by interested parties. While this paper identifies the matters that must be addressed in the standard, it is not intended to limit comment on other issues individuals consider relevant to the development of the standard. 
2.2
This discussion paper should be read in conjunction with the DNCR Act and the Do Not Call Register (Consequential Amendments) Act 2006 (including the Explanatory Memorandum to each Act). This legislation is available at www.comlaw.gov.au (Acts 88 and 89 of 2006).

2.3
Comments received will be used when formulating the standard, a draft of which will be released for public comment.

3. Submissions to ACMA

3.1
Submissions on the issues raised in this discussion paper may be made to ACMA as follows:

By email:
donotcalltaskforce@acma.gov.au
By mail:
Manager



Do Not Call Taskforce



Australian Communications and Media Authority

PO Box 13112 Law Courts

Melbourne Vic 8010

3.2 ACMA would prefer submissions to be sent by email wherever possible. 
3.3 The closing date for submissions is the close of business, Friday 8 September 2006. 
3.4
All submissions must clearly identify:

· the name of the party making the submission;

· the organisation or interest group represented by the submission (where relevant); and

· contact details—including telephone number, facsimile number, postal address and email address (if available).
PUBLICATION OF SUBMISSIONS
3.5
In general, ACMA publishes all submissions it receives.
3.6
ACMA prefers to receive submissions which are not claimed to be confidential.  However, ACMA accepts that a submitter may sometimes wish to provide information in confidence. In these circumstances, submitters are asked to identify the material over which confidentiality is claimed and provide a written explanation for confidentiality claims.
3.7
ACMA will consider each claim for confidentiality on a case by case basis.  If ACMA accepts a confidentiality claim, it will not publish the confidential information unless required to do so by law. 
When can ACMA be required by law to release information?
 

3.8
Any submissions provided to ACMA may be released under the Freedom of Information Act 1982. ACMA may also be required to release submissions for other reasons including for the purpose of parliamentary processes or where otherwise required by law (for example a court subpoena). While ACMA seeks to consult submitters of confidential information before that information is provided to another body or agency, ACMA cannot guarantee that confidential information will not be released through these or other legal means. 

3.9
Respondents are advised that the Government may disclose information included in responses, whether confidential or not, to the extent that disclosure is considered by the Government to be required under the fundraising provisions of the Corporations Act or other particular laws in connection with any sale in whole or in part by the Australian Government of interests in Telstra, including such disclosure as may be necessary to those entities and/or individuals involved in the preparation of any relevant offer documents (including Telstra).
3.10
Please direct enquiries about this discussion paper to ACMA on (03) 9963 6800.

Timing

3.11
The indicative timing for the development of the telemarketing contact standard is:
	Activity
	Indicative timing

	Release discussion paper
	11 August 2006

	Consultation with interested parties on discussion paper
	August

	Close of comment – discussion paper
	8 September 2006

	Release of draft standard for comment
	Mid October 2006

	Consultation with interested parties on draft standard
	October–November

	Close of comment – draft standard
	Mid November 2006

	Standard made
	Mid January 2007


4. Legislative background
4.1
The Do Not Call Register scheme is established in two pieces of legislation:

· the Do Not Call Register Act 2006; and
· the Do Not Call Register (Consequential Amendments) Act 2006.
The Do Not Call Register (Consequential Amendments) Act 2006 makes various amendments to related legislation.  This includes to the Telecommunications Act to support the Do Not Call Register and to enable the development of relevant industry codes and standards relating to telemarketing.
4.2
The new section 125A of the Telecommunications Act requires ACMA to make certain industry standards that apply to participants in each section of the telemarketing industry. Subsection 125A (1) sets out the matters that the standard must relate to. These are:

· restricting the hours and/or days during which telemarketing calls may be made or attempted to be made;

· requiring that a telemarketing call must contain specified information about the relevant participant (telemarketer);
· requiring that, if a person other than the relevant participant caused a telemarketing call to be made, the call must contain specified information about the person who caused the call to be made;
· requiring relevant participants to terminate a telemarketing call when a specified event happens; and 
· requiring relevant participants to ensure that calling line identification is enabled when making telemarketing calls.
4.3
The standard can only apply to the matters above.  Provision is made however under the Telecommunications Act for other matters (such as, the action to be taken by telemarketers to limit the number of telemarketing calls made to a particular number during a particular period) to be addressed by industry codes.  Codes developed by industry can be presented to ACMA for registration and where ACMA is satisfied that the code meets stipulated criteria, it is obliged to include the code on a register of industry codes.  Once a code is registered, ACMA can enforce compliance with the code.  
5. Who will the telemarketing standard apply to?
5.1
The standard will apply to all persons and organisations making telemarketing calls to Australian numbers, including those bodies that are exempt from the general prohibition of calling numbers on the Do Not Call Register, setting minimum standards of behaviour for all unsolicited telemarketing calls.
5.2
Submitters should be aware that under Schedule 1 of the DNCR Act, charities, registered political parties, independent Members of Parliament and candidates; religious organisations; educational institutions (where a call is made to a student or alumni); and government bodies are exempt from the general prohibition of calling numbers on the Do Not Call Register. These bodies will not be exempt from the requirements to comply with the telemarketing standard.

5.3
Section 7 of the Telecommunications Act defines the ‘telemarketing industry’ as an industry that involves carrying on a telemarketing activity. Broadly speaking, a telemarketing activity is an activity that is carried on by a person under a contract or arrangements and consists of using telemarketing calls to market, advertise or promote goods and services on behalf of themselves or others.

5.4
The Telecommunications Act (section 139) also puts a positive obligation on persons entering into telemarketing contracts, arrangements or understandings to require that the contract, arrangement or understanding includes a requirement that the other party comply with the standard. 
5.5
Failure to comply with the standard and the requirements relating to entering into arrangements with third parties (section 139 of the Telecommunications Act) may attract civil penalty provisions under the Telecommunications Act.

6. Consultation
6.1
When making the standard under Part 6 of the Telecommunications Act, ACMA must consult with:

· any relevant industry body or association;
· the general public; 

· the Australian Competition and Consumer Commission;
· the Privacy Commissioner, where the standard relates to certain privacy matters;
· at least one consumer body or association, and

· the States and Territories.

6.2
ACMA’s development of the standard will be guided by the views put forward by interested parties.
6.3
The standard is a legislative instrument for the purposes of the Legislative Instruments Act 2003, meaning that it must be submitted for registration on the Federal Register of Legislative Instruments and is subject to parliamentary disallowance.

6.4
A copy of the legislation relevant to the development of the telemarketing standard is at Appendix 1.
7. What is a telemarketing call?

7.1
The basic definition of a telemarketing call is set out in section 5 of the DNCR Act. Generally, telemarketing calls are voice calls made with the purpose to offer, supply, provide, advertise or promote goods or services for land or an interest in land; or a business opportunity or investment opportunity; or to solicit donations. The notion of a voice call extends beyond voice to voice communications, including, for example, messages left on answering machines or pre-recorded messages and missed call marketing that is made by way of a voice call.

7.2
The Explanatory Memorandum to the Do Not Call Register Bill gives these examples of telemarketing calls:

· calls offering to sell goods or services;
· calls offering to sell tickets in a competition;
· calls requesting the recipient to attend an information seminar, the purpose of which is to sell goods or services, land or an interest in land, or a business or investment opportunity;
· customer satisfaction calls that have the intention to solicit sales;
· calls that offer free goods as part of, or in conjunction with, overall sales campaigns;
· calls for credit and mortgage arrangements;
· calls offering anything for ‘free’ that is conditional on expenditure;
· calls offering free use of a product for a set period with an option for financial subscription/purchase afterwards; and

· calls to solicit donations.

7.3
For the purposes of standards made under Part 6 of the Telecommunications Act the definition of telemarketing contained in section 7 of that Act is expanded beyond calls of a commercial nature to include voice calls to conduct opinion polling and to carry out standard questionnaire-based research. Once again, this is so consumers can expect minimum standards of behaviour from the originators of all unsolicited telemarketing calls.
8. Principles for guiding the development of the standard

8.1.
The following principles have been drafted to guide consideration of issues involved in creating the standard. They have been formulated having regard to the objective of the Do Not Call Register legislation and the Statement of Regulatory policy in section 112 of the Telecommunications Act.

8.2
The draft principles are that the standard should:

· promote nationally consistent rules for telemarketing;

· promote responsible practices in relation to the making of telemarketing calls;

· enable public interest considerations to be addressed in a way that does not impose undue financial and administrative burdens on participants in the telemarketing industry;

· assist in arresting the level of dissatisfaction within the community about telemarketing activities (including privacy concerns);

· be easily understood and acted upon by all parties affected by the standard; 

· recognise and promote industry self-regulation; and
· be competitively neutral.
In addition to the above principles, ACMA’s development of the standard will be informed by the views of interested parties and the reasons they provide to support their views.
Comment is invited on:
(a)
the above principles and whether any additional principles should be used to guide the development of the standard. ACMA would ask that submitters provide reasons behind any views expressed.
9. Issues to be considered for the development of the telemarketing standard
Time at which telemarketers can contact consumers
9.1
The telemarketing standard that ACMA determines must deal with (see subparagraph 125A (1)(b)(i) of the Telecommunications Act):
· restricting the hours and/or days during which telemarketing calls may be made or attempted to be made.
9.2
Currently there are no unified rules or minimum standards surrounding telemarketing activity in Australia, such as the time at which telemarketers may contact consumers. The rules governing telemarketing practices are contained in various instruments, including state and territory legislation, Commonwealth law and voluntary codes developed by industry.

9.3
For example, in New South Wales under the Fair Trading Act 1987 (section 40I), telemarketers who call for the purpose of negotiating a direct commerce contract (or for an incidental or related purpose) may not call before 9.00 am or after 8.00 pm on any day. In contrast, the Queensland Fair Trading Act 1989 (section 63) imposes much stricter restrictions, in that telemarketers must not call on a Sunday or public holiday, on a Saturday they can call between 9.00 am and 5.00 pm, and on any other day they can call between 9.00 am and 6.00 pm. 
9.4
There is currently no legislation regulating calling hours for telemarketers in South Australia.

9.5
The model code prepared by the Ministerial Council on Consumer Affairs (MCCA), Direct Marketing a Model Code of Practice (the MCCA Code), clause 68 restricts calling time to between 8.00 am and 9.00 pm, with no calls to be made on a Sunday, New Years Day, Australia Day, Christmas Day, Boxing Day, Good Friday, Easter Monday or ANZAC Day. The MCCA encourages industry associations whose members are involved in direct marketing to establish their own codes based on the provisions contained in the model code. The MCCA also encourages individual companies to adopt the standards set out in the code. The code is on the Council’s website at www.consumer.gov.au/html/direct_marketing/index.html.
9.6
The same permitted calling hours apply to the telemarketing of financial services under the Corporations Act 2001 (Commonwealth). 
9.7
The Direct Marketing Code of Practice of the Australian Direct Marketing Association (ADMA) (the ADMA Code) restricts calling time to between 9.00 am and 8.00 pm daily, with no calls made on Sundays and selected public holidays. The code is on the ADMA website at www.adma.com.au/asp/index.asp.
9.8
There are also other industries that have industry specific code restrictions on telemarketing hours.  For example, the Code of Conduct for Marketing Retail Energy in Victoria limits telephone marketing to between 9.00 am and 8.00 pm, with calls to be made between 9.00 am and 5.00 pm on Saturdays and Sundays and no calls to be made at any time on a public holiday.  The Essential Services Commission of South Australia’s Energy Marketing Code limits telephone calls to ‘small customers’ to between 9.00 am and 8.00pm on weekdays, between 9.00 am and 5.00pm on Saturdays, and no calls are to be made at anytime on a Sunday or public holiday.
9.9
A table setting out the existing rules/laws governing the hours of contact for telemarketers is set out at Appendix 2.

Comment is invited on: 
(b)
the hours and/or days during which telemarketing calls should be permitted to be made or attempted to be made under the proposed standard. ACMA would ask that submitters provide reasons behind any views expressed.
Provision of contact information
9.10
The telemarketing standard that ACMA makes must deal with (see subparagraph 125A (1)(b)(ii) of the Telecommunications Act):

· requiring that a telemarketing call must contain specified information about the relevant participant [in the telemarketing industry].
· requiring that, if a person other than the relevant participant caused a telemarketing call to be made, the call must contain specified information about the person who caused the call to be made.
9.11
Generally, all the various rules administered by government or industry bodies relating to direct marketing practices (including telemarketing) contain requirements relating to the information the caller must provide to the customer about themselves or about the person whose behalf they are calling. This is recognised as an important consumer safeguard.

9.12
For example, under section 40J of the New South Wales Fair Trading Act 1987, a dealer calling on a person to negotiate a direct commerce contract must as soon as practicable advise the person of the purpose of the call, and produce to the person a document setting out the dealer’s full name, the supplier’s address, and if the dealer is not the supplier the supplier’s full name.
9.13
The ADMA Code requires that when making an outbound telemarketing call, the telemarketer must provide the following information to the consumer at the earliest possible opportunity and at any time upon request:
· the name of the person making the call;

· where a service bureau is making the call, the name of the organisation on whose behalf the call is being made;

· the purpose of the call; and
· if calling from outside Australia, the country from which they are calling.
9.14
Under the ADMA Code, businesses that carry on telemarketing on behalf of other organisations must inform the people they call of the telephone number of the organisation on whose behalf they are calling to enable those people to contact the organisation.

9.15
The telemarketer must also provide upon request:

· the name and contact details of the organisation on behalf of which the call is being made, including a telephone number and street address;
· the name of the person who is responsible for handling consumer enquiries that the telemarketer receives;
· more information about the goods or services being offered; and
· for unsolicited telemarketing calls, members must provide, on request, details of the source from which it obtained the consumer’s personal information.
9.16
The MCCA Code contains similar provisions requiring all direct sellers, charities and fundraisers engaged in direct marketing to identify at the earliest possible opportunity:
· themselves;
· the direct marketing organisation they represent;
· the purpose of the contact; and

· if contacting the consumer from outside of Australia, the country in which they are located.

9.17
In addition, under the MCCA Code, direct marketers must provide upon request, the direct marketer’s name, contact details, including at least its telephone number and street address, and the name of the person within the organisation who is responsible for handling consumer complaints.
Comment is invited on: 
(c)
information that a telemarketing call should contain about the telemarketer or about the person who caused the call to be made. ACMA would ask that submitters provide reasons behind any views expressed.
Termination of telemarketing calls
9.18
The telemarketing standard that ACMA makes must deal with (see subparagraph 125A (1)(b)(iv) of the Telecommunications Act):

…requiring the relevant participant [in the telemarketing industry] to terminate a telemarketing call if a specified event happens.
9.19
There are minimal differences in the rules governing the termination of unsolicited calls in industry codes and where relevant state-based legislation exists.

9.20
The ADMA Code and the MCCA Code both require a telemarketer to ensure that the consumer’s telephone line is released within five seconds of the consumer hanging up or otherwise indicating that he or she requires the telemarketer to release the line.
9.21
Where state-based legislation covers the termination of unsolicited telemarketing calls (such as the New South Wales Fair Trading Act 1987 and the Victorian Fair Trading Act 1999), it requires a supplier or person acting on behalf of a supplier to cease negotiations immediately on the request of the person with whom the negotiations are being conducted. 
Comment is invited on: 
(d)
the circumstances where a telemarketer should be required to terminate a call. ACMA would ask that submitters provide reasons behind any views expressed.
Calling line identification
9.22
The final matter that the telemarketing standard must deal with is (see subparagraph 125A (1)(b)(v) of the Telecommunications Act):
… requiring the relevant participant [in the telemarketing industry] to ensure that calling line identification is enabled in respect of the making of a telemarketing call.

9.23
Existing rules relating to the calling line identity are contained in the ADMA Code and the MCCA Code.
The MCCA Code provides that when making an outbound telemarketing call, a telemarketer shall not block the transmission of the calling line identity to the receiving service.

9.24
The ADMA Code provides:
When making an outbound telemarketing call, members must not block the transmission of the calling line identity to any calling number display or any calling name display of a consumer who receives the telephone call.
When technically feasible, members should ensure that when outbound calls are made from within the organisation, the number which is transmitted or displayed on receiver terminals is a telephone number which is suitable for return telephone contact by an individual.

9.25
There are no requirements relating to telemarketers enabling calling line identification in state legislation.
Comment is invited on:

(e) implementation of the legislative requirement that telemarketers must ensure that calling line identification is enabled in respect of the making of a telemarketing call. ACMA would ask that submitters provide reasons behind any views expressed.
Appendix 1
Legislative extracts
Telecommunications Act 1997

125A ACMA must determine certain industry standards relating to the telemarketing industry


(1)
Before the commencement of Part 2 of the Do Not Call Register Act 2006, the ACMA must, by legislative instrument, determine a standard that:


(a)
applies to participants in each section of the telemarketing industry; and


(b)
deals with the following matters relating to the telemarketing activities of those participants:


(i)
restricting the hours and/or days during which telemarketing calls may be made or attempted to be made;


(ii)
requiring that a telemarketing call must contain specified information about the relevant participant;


(iii)
requiring that, if a person other than the relevant participant caused a telemarketing call to be made, the call must contain specified information about the person who caused the call to be made;


(iv)
requiring the relevant participant to terminate a telemarketing call if a specified event happens;


(v)
requiring the relevant participant to ensure that calling line identification is enabled in respect of the making of a telemarketing call; and


(c)
is expressed to commence at the same time as the commencement of Part 2 of the Do Not Call Register Act 2006.


(2)
A standard under subsection (1) is to be known as an industry standard.


(3)
If the ACMA is satisfied that a body or association represents a section of the telemarketing industry, the ACMA must consult the body or association before determining a standard under subsection (1).


(4)
The ACMA must ensure that a standard is in force under subsection (1) at all times after the commencement of Part 2 of the Do Not Call Register Act 2006.
Section 7 Definitions

telemarketing call means:


(a)
a telemarketing call (within the meaning of the Do Not Call Register Act 2006) that is made to an Australian number; or


(b)
a voice call (within the meaning of the Do Not Call Register Act 2006) that is made to an Australian number, where, having regard to:


(i)
the content of the call; and


(ii)
the presentational aspects of the call;



it would be concluded that the purpose, or one of the purposes, of the call is:


(iii)
to conduct opinion polling; or


(iv)
to carry out standard questionnaire‑based research.

telemarketing industry means an industry that involves carrying on a telemarketing activity (as defined by section 109B).

109B Telemarketing activity


(1)
For the purposes of this Part, a telemarketing activity is an activity to which subsection (2), (3) or (4) applies.


(2)
This subsection applies to an activity that:


(a)
is carried on by a person (the first person) under a contract or arrangement (other than a contract of employment); and


(b)
consists of:


(i)
using telemarketing calls to market, advertise or promote goods or services, where the first person is not the supplier or prospective supplier of the goods or services; or


(ii)
using telemarketing calls to advertise or promote a supplier or prospective supplier of goods or services, where the first person is not the supplier or prospective supplier of the goods or services; or


(iii)
using telemarketing calls to market, advertise or promote land or interests in land, where the first person is not the supplier or prospective supplier of the land or interests in land; or


(iv)
using telemarketing calls to advertise or promote a supplier or prospective supplier of land or interests in land, where the first person is not the supplier or prospective supplier of the land or interests in land; or


(v)
using telemarketing calls to market, advertise or promote business opportunities or investment opportunities, where the first person is not the provider or prospective provider of the business opportunities or investment opportunities; or


(vi)
using telemarketing calls to advertise or promote a provider, or prospective provider, of business opportunities or investment opportunities, where the first person is not the provider or prospective provider of the business opportunities or investment opportunities.


(3)
This subsection applies to an activity carried on by a person if the activity consists of:


(a)
using telemarketing calls to market, advertise or promote goods or services, where the person is the supplier or prospective supplier of the goods or services; or


(b)
using telemarketing calls to advertise or promote a supplier or prospective supplier of goods or services, where the person is the supplier or prospective supplier of the goods or services; or


(c)
using telemarketing calls to market, advertise or promote land or interests in land, where the person is the supplier or prospective supplier of the land or interests in land; or


(d)
using telemarketing calls to advertise or promote a supplier or prospective supplier of land or interests in land, where the person is the supplier or prospective supplier of the land or interests in land; or


(e)
using telemarketing calls to market, advertise or promote business opportunities or investment opportunities, where the person is the provider or prospective provider of the business opportunities or investment opportunities; or


(f)
using telemarketing calls to advertise or promote a provider, or prospective provider, of business opportunities or investment opportunities, where the person is the provider or prospective provider of the business opportunities or investment opportunities.


(4)
This subsection applies to an activity carried on by a person if the activity consists of:


(a)
using telemarketing calls to solicit donations; or


(b)
using telemarketing calls to conduct opinion polling; or


(c)
using telemarketing calls to carry out standard questionnaire‑based research.


(5)
An expression (other than telemarketing call) used in this section and in section 5 of the Do Not Call Register Act 2006 has the same meaning in this section as it has in that section.
110B Sections of the telemarketing industry

(1) For the purposes of this Part, sections of the telemarketing industry are to be ascertained in accordance with this section.
(2) If no determination is in force under subsection (3), all of the persons carrying on, or proposing to carry on, telemarketing activities constitute a single section of the telemarketing industry for the purposes of this Part.

(3) The ACMA may, by legislative instrument, determine that persons carrying on, or proposing to carry on, one or more specified kinds of telemarketing activity constitute a section of the telemarketing industry for the purposes of this Part.

(4) The section must be identified in the determination by a unique name and/or number.
(5) A determination under subsection (3) has effect accordingly.

(6) Sections of the telemarketing industry determined under subsection (3):

a) need not be mutually exclusive; and

b) may consist of the aggregate of any 2 or more sections of the telemarketing industry mentioned in subsection (2) or determined under subsection (3); and

c) may be subsets of a section of the telemarketing industry mentioned in subsection (2) or determined under subsection (3).
(7) Subsection (6) does not, by implication, limited subsection (3).

Section 111AA Participants in a section of the telemarketing industry


For the purposes of this Part, if a person is a member of a group that constitutes a section of the telemarketing industry, the person is a participant in that section of the telemarketing industry.
Do Not Call Register Act 2006

5 Telemarketing calls

Basic definition


(1)
For the purposes of this Act, a telemarketing call is a voice call to a telephone number, where, having regard to:


(a)
the content of the call; and


(b)
the presentational aspects of the call; and


(c)
the content that can be obtained using the telephone numbers, URLs or contact information (if any) mentioned in the call; and


(d)
if the telephone number from which the call is made is disclosed to the recipient (whether by calling line identification or otherwise)—the content (if any) that can be obtained by calling that telephone number;

it would be concluded that the purpose, or one of the purposes, of the call is:


(e)
to offer to supply goods or services; or


(f)
to advertise or promote goods or services; or


(g)
to advertise or promote a supplier, or prospective supplier, of goods or services; or


(h)
to offer to supply land or an interest in land; or


(i)
to advertise or promote land or an interest in land; or


(j)
to advertise or promote a supplier, or prospective supplier, of land or an interest in land; or


(k)
to offer to provide a business opportunity or investment opportunity; or


(l)
to advertise or promote a business opportunity or investment opportunity; or


(m)
to advertise or promote a provider, or prospective provider, of a business opportunity or investment opportunity; or


(n)
to solicit donations; or


(o)
a purpose specified in the regulations.


(2)
For the purposes of paragraphs (1)(e) to (m), it is immaterial whether the goods, services, land, interest or opportunity exists.


(3)
For the purposes of paragraphs (1)(e) to (m), it is immaterial whether it is lawful to acquire the goods, services, land or interest or take up the opportunity.


(4)
Either of the following:


(a)
the supplier or prospective supplier mentioned in paragraph (1)(g) or (j);


(b)
the provider or prospective provider mentioned in paragraph (1)(m);

may be the individual or organisation who made the call or authorised the making of the call.


(5)
Paragraphs (1)(e) to (o) are to be read independently of each other.


(6)
Subsection (1) has effect subject to subsection (7).

Excluded calls—regulations


(7)
The regulations may provide that a specified kind of voice call is not a telemarketing call for the purposes of this Act.

Appendix 2
Summary of rules/law governing hours of contact for telemarketers
	Instrument
	Prohibited calling times

	New South Wales – Fair Trading Act 1987 (s40I)
	Telemarketers may not call before 9.00 am or after 8.00 pm on any day

	Victoria – Fair Trading Act 1999 (s67C)
	Telemarketers may not call at any time on a public holiday, before 9.00 am or after 5.00 pm on a Saturday or Sunday, or before 9.00 am or after 8.00 pm on any other day.

	Queensland – Fair Trading Act 1989 (s63)
	Telemarketers must not call on a Sunday or public holiday, on a Saturday before 9.00 am or 5.00 pm, and on any other day before 9.00 am or after 6.00 pm.

	Northern Territory – Consumer Affairs and Fair Trading Act (s103)

Western Australia – Door to Door Trading Act 1987 (s9)
	Telemarketers must not call on a Sunday or public holiday, on a Saturday before 9.00 am or after 5.00 pm, and on any other day before 9.00 am or after 8.00 pm.

	Tasmania – Door to Door Trading Act 1986 (s9)
	Telemarketers must not call on a Sunday or a bank holiday; on a Saturday before 9.00am or after 5.00pm, and on any other day before 9am or after 8pm.

	ACT – Door to Door Trading Act 1991 (s9)
	Telemarketers must not call on Good Friday, Easter Sunday or Christmas Day, on a Saturday, Sunday (other than Easter Sunday) or any public holiday (other than Good Friday or Christmas Day) before 9.00 am or after 5.00 pm, or on any other day before 9.00 am or after 8.00 pm.

	Australian Direct Marketing Association Direct Marketing Code of Practice
	Restricts calls to between 9.00 am and 8.00 pm daily, with no calls to be made on a Sunday, New Years Day, Australia Day, Christmas Day, Boxing Day, Good Friday, Easter Monday or ANZAC Day.

	Ministerial Council on Consumer Affairs Direct Marketing a Model Code of Practice
	Restricts permissible hours for telemarketing to between 8.00 am and 9.00 pm daily, with no calls to be made on Sundays or New Years Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Christmas Day and 26 December (Boxing Day).

	Corporations Act 2001 (Cth) 
	Where telemarketers sell financial products they need to comply with the requirements of the Corporations Act 2001, which sets conditions which include permitting calls hours. 
For paragraph 992A(3)(a) of the Corporations Act, under Regulation 7.8.22 unsolicited calls to sell financial products can only be made between 8.00 am and 9.00 pm, excluding any Sunday, New Years Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Christmas Day and Boxing Day (26 December).


Note: There is currently no legislation regulating calling hours for telemarketers in South Australia.
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