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1. INTRODUCTION

Under Schedule 3A of Telecommunications Act 1997 (the Act) ACMA may declare a protection zones in relation to submarine cables. In a protection zone, certain activities are prohibited and restrictions may be imposed on other activities. Significant criminal and civil penalties apply to those engaging in prohibited or restricted activities within a protection zone.
This guide provides an overview of ACMA’s approach to declaring, varying or revoking a protection zone under Schedule 3A of the Act. It will assist those that wish to prepare a submission to ACMA which requests it to consider declaring, varying or revoking a protection zone. ACMA may also be contacted for further information about the process.

Also under Schedule 3A of the Act ACMA has responsibility for granting permits to licensed carriers to install submarine cables inside or outside a protection zone, separate guides for these process are available on the ACMA website. 
2. GENERAL INFORMATION
2.1
Who gets a zone? 
Under clause 18 to Schedule 3A of the Act, ACMA may only declare a protection zone over a submarine cable if it is satisfied that the submarine cable is of national significance. Submarine cables of national significance are generally high capacity cables that link Australia to global communications systems and are vital to the national interest. ACMA considers three criteria for assessing a cable as having national significance:

· high capacity cable; and/or

· linking Australia to global communications systems; and/or

· importance of the cable to the national interest.

High Capacity Cable

As the definition of ‘high capacity’ is likely to increase over time, ACMA will consider the capacity of the cable by reference to other comparable cables taking into account the cable’s utilised and spare capacity.

Link to Global Communications Systems

To meet this criterion, a cable should link Australia to another country with an extensive telecommunications infrastructure to carry data and voice traffic to other global destinations and/or cater for significant existing bilateral business. Cables that link only to single destination countries that do not otherwise link to global communication systems would not meet this criterion. 

National Interest

There are two aspects to the national interest criterion that ACMA will consider: national security/defence, and/or the importance to the national economy. The first element may be demonstrated by a request from one of Australia’s national security or defence agencies. The second may be demonstrated through a combination of bilateral and international trade figures and information related to the level of the cable’s redundancy (spare capacity on other cables to the same destination). 

2.2 Why declare or vary (expand) a zone?

Protection zones provide cable owners with an increased level of security for their cables through the prohibition or restriction of a range of activities such as trawling, dredging, anchoring etc. Offences and penalties for the protection zones are set out in Schedule 3A and damage to cables within a protection zone may also give rise to legal action for compensation by cable owners and anyone else affected by that conduct.

In order that new cables may be laid adjacent to but at an appropriate distance (two or more times the depth of the water) from existing cables, a request may be made to vary (expand) an existing zone in deep water to incorporate the new cable.

2.3 Why vary (decrease) or revoke a zone?

If a cable is decommissioned or if it no longer meets the ‘national significance’ test outlined above, ACMA may consider varying (decreasing) or revoking the related protection zone.

Alternatively a request to vary or revoke a zone may come from another user of the marine environment. For example, an exploration company may request that a protection zone be varied so that it could undertake test drilling in an area which it holds a lease. 

3 THE PROCESS
The process to declare, vary or revoke a protection zone can commence in two ways, ACMA may initiate the process or an individual may make a request. It includes four main steps (See Figure 1); 1) Preliminary Decision, 2) Publishing of Proposal and Consultation , 3) ACMA Consideration and 4) Communications and Charting. 

3.1 Preliminary Decision 
ACMA will determine whether to proceed with the development of a protection zone proposal after considering: technical, economic and geographical information, whether the cable (that is the subject of the protection zone) is of national significance, and any other information that ACMA considers relevant. 
If ACMA decides not to proceed to develop a proposal the party making the request will be notified of the decision and a statement of reasons will be provided.

FIGURE 1:
FLOWCHART FOR DECLARING, VARYING OR REVOKING A PROTECTION ZONE (PZ) UNDER SCHEDULE 3A OF THE ACT.
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* ACMA must decide whether to declare a protection zone as soon as practicable, and in any event within 12 months of the date the proposal is published (clause 22). ACMA must decide whether to vary or revoke the declaration of a protection zone within 180 days after the day on which the proposal was published (clause 35).
3.2 Publishing a proposal and consultation
Under Schedule 3A of the Act, ACMA is required to undertake a range of consultation activities following the publishing of a proposal to declare, vary or revoke a protection zone. These include: establishing a protection zone advisory committee, initiate public consultation, investigate indigenous issues and native title consideration and consult with the Environment Secretary.

The Protection Zone Proposal

ACMA will develop a proposal for the declaration, variation or revocation of the protection zone that will include the nominal location of the cable, the area of the proposed protection zone, and a list of proposed prohibitions and restrictions. 

The proposal will be placed on the ACMA website along with any supporting material such as; discussion paper, maps, fact sheets and frequently asked questions. 

Establish a Protection Zone Advisory Committee 

ACMA will establish an advisory committee, including representatives of key relevant stakeholder groups, to make recommendations to ACMA on the proposal. 

Public Consultation

ACMA will publish the proposal and invite comments to be made by the public. In addition to this, ACMA may choose to run additional targeted sector briefings on the proposal.

Indigenous Issues and Native Title Consideration

ACMA will seek advice from the appropriate indigenous and native title bodies on the proposal. In considering a proposal ACMA must have regard to whether the proposal includes or is near an area or thing that is of particular significance to Aboriginal persons, or Torres Strait Islanders, in accordance with their traditions (See clause 21(b)). 

Environment Secretary

ACMA will seek advice from the Environment Secretary regarding any adverse impacts of specified environmental matters (outlined in clause 20(d) and clause 21 of Schedule 3A). Clause 19 of Schedule 3A requires that ACMA consult with the Environment Secretary about a protection zone proposal and have regard to any advice or recommendations provided by the Environment Secretary in relation to the proposal. 

3.3 Consideration by ACMA
Schedule 3A sets out a number of matters that ACMA must have regard to in deciding whether to declare, vary or revoke a protection zone. These are:

· advice from the Environment Secretary;

· advice from the Protection Zone Advisory Committee;

· public submissions;

· objective of facilitating the supply of efficient, modern and costs-effective carriage services to the public; and

· other matters ACMA considers relevant.

3.4 Charting and Communicating 

If a proposal is approved, ACMA will implement a communications strategy including liaising with the Australian Hydrographic Office to update oceanographic charts, publishing advertisements and producing a brochure detailing the change to, or establishment of the protection zone for provision to relevant stakeholders.  
4
SUBMITTING A REQUEST
Submitting an application to ACMA

A request to declare, vary or revoke a submarine cable protection zone must be lodged in writing to the Manager of Submarine Cable Protection at the Australian Communications and Media Authority (see Section 5 for contact details).

Submissions should include technical, economic and geographical information that will assist ACMA in making a preliminary decision (see Section 3.1) regarding the request. 
ACMA strongly recommends applicants contact the Submarine Cable Protection Team prior to lodging a submission. 

Duration of a request 
Schedule 3A of the Act provides that ACMA’s decision whether to declare a protection zone must be made within 12 months after the day on which the proposal was published. Decisions to vary or revoke a protection zone must be made within 180 days after the day on which the proposal was published. See Figure 1 for a request process map. 

Deposit and Fee 
The Telecommunications (Protection Zone and Submarine Cable Permit-Application Charges) Determination 2008 sets out the deposit and fee schedule for requests to declare, vary or revoke a protection zone (See Attachment A). 

ACMA will decide on a case-by-case basis whether the charges for the work required to declare, vary or revoke a protection zone should be recovered from the person making the request or whether to recover the costs from the telecommunications industry. In making this decision, ACMA will consider if the applicant would benefit solely or disproportionately if the request were agreed to.

Applicants who wish ACMA to consider waiving the costs of the request to declare, vary or revoke a protection zone should provide the Submarine Cable Protection Team with supporting evidence prior to lodging the request. 

Confirmation of Receipt

ACMA will acknowledge, in writing, receipt of a submission requesting ACMA declare, vary or revoke a protection zone. The acknowledgement will nominate an ACMA contact officer for enquiries about progress of the request. At this stage ACMA is likely to request additional technical, economic and geographical details are provided to allow it to undertake a preliminary assessment. 
Installation Permits

Carriers planning to submit related installation permit applications are advised to contact the Submarine Cable Team prior to lodging an installation application or lodging a submission requesting a protection zone be declared, varied or revoked.

Note: ACMA strongly recommends that carriers approach the Department of Environment and Water Resources before applying to ACMA for an installation permit. Requirements of the Environment Protection and Biodiversity Conservation Act 1999 will continue to apply. In the same way, carriers should obtain relevant permits and approvals from applicable State and Territory bodies including those responsible for laws protecting Aboriginal or Torres Strait Islander cultural heritage. Carriers need to have regard to good engineering practice and recommended industry practices for cable co-location, including cable separation and cable crossings. It is recommended that carriers consider discussing the proposed route with other relevant cable owners and seek their agreement to the proposed route before applying to ACMA for a permit.

5. MORE INFORMATION

For further information about submarine cable protection zones, contact ACMA’s Submarine Cable Project Section. 
Correspondence should be addressed to:

The Manager 

Submarine Cable Protection

Australian Communications and Media Authority

PO Box 13112 Law Courts

MELBOURNE VIC 8010

Telephone: 
(03) 9963 6800

Facsimile: 
(03) 9963 6989

Email: 

subcablesenquiries@acma.gov.au 

Website: 
www.acma.gov.au/subcables 
Please note: this document is intended as a guide only and should not be relied on as legal advice or regarded as a substitute for legal advice in individual cases. 




















































































Preliminary Decision Stage.





Publish Proposal 


and �Consult.





ACMA Consideration.





ACMA initiates or receives a request to declare, vary or revoke a PZ over an existing or proposed cable (Clause 5 or 23)





ACMA must decide whether to develop a proposal to declare a PZ (Clause 6 or 26)





YES: 


ACMA develops a PZ proposal �(Clause 15 or 30)





NO: 


ACMA decides not to develop a proposal (Clause 6 or 26)





Notify party of the decision and reasons (Clause 6 or 26)





Establish Advisory Committee (Clause 16 or 31)








Undertake Public consultation (Clause 17 or 32)





Consult the Environment Secretary (Clause 19 or 33)





*Declares/varies/revokes a PZ as proposed 


(Clause 4 or 23)





*Declares/varies/revokes a PZ different from that proposed (Clause 7 or 27)





Decides not to declare/vary/revoke a PZ (Clause 7 or 27) 





Communication Campaign and �Oceanographic Charting





ACMA “must have regard” to a range of matters (Clause 20 or 34)









